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I INTRODUCTION

Appellants contended that the builder/seller of the residence,
Mr. Slye had cleared, ﬁlled and landscaped the Disputed Strip, in order to
create a view, landscaped the Disputed Strip including planting pampas
grass, and maintained the Disputed Strip in order to preserve the view
from 1987 to 1994. The Appellants also contended that the Disputed Strip
was cleared and landscaped when Petitioners acquired the property in
1994 and that the Disputed Strip was maintained and used as a yard by
Petitioners through 2011.

While not really a finding, in Finding No. 5 (CP 54I), the Trial
Court stated: | |

The Fergusons have the burden of proof by a
preponderance of the evidence, and the question before this
-Court is whether they have met that burden.

A large part of the evidence submitted by Petitioners was photographic.
The principal focus of this appeal is a series of findings made by the Court
going to that photographic evidence and particularly Findings 17 (CP 544-
545) and 20 (CP 545-546). The latter concludes: “The Fergusoﬁs have
failed to carry their burden of i)robf with the photographic evidence.” As
reflected in the Court’s Eindings, the analytical path taken by the Trial
Court was first, does the photographic evidence establish the elements of
adverse possession? Only then did the Trial Court turn to the testimony.

So, the first and principal focus of th15 appeal is whether the Trial
Court’s findings with respect to the photographic evidence are supported

by substantial evidence, that evidence being the photos themselves and the
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testimony regarding the field of view of the photos and what they depict.
Ar)pellants would submit that if the Trial Court’s findings with respect to
the photographic evidence are not supported by substantial evidence, the |
conclusion that follows is that Appellants did meet their burden of proof.

The Respondents’ characterization of the appeal as a challenge to
Findings involving the credibility of Respondents’ witnesses is
misdirection. The téstimony which is the subj ect of the Findings going to
credibility is unrelated to the content of the photos and the testimony
regarding the field of view of the photos and what they depict.

This is not to say that the Findings based on other testimony as to
for éxample, the supposed clearing in 2006 or Mr. Slye’s activities in the
Disputed Strip after 1987 are not being challenged. However, the issue is
again whether those Findings are supported by substantial evidence. This
challenge is predicated on two things. First, the testimony is internally
contradictory.l

As just one example, in his opening, Respondents’ counsel stated

_that: “The McKenzies and Mr. Slye will testify -- ... that the entire
Disputed Strip was completely covered with dense, lush, vegetation, all
the way up until 2006.” TP 13-14 (emphasis added). Respondents then
contended that the Disputed Strip was not actually improved by the
Appeliants uhtil 2006. In support of this scenario, Respondents pointed

the Trial Court to Mr. Slye’s testimony by Declaration:
‘ Declaration of Christopher Slye- Paragraph 5:

a. In conjunction with the construction of Plaintiffs’
residence, I did not clear, grade, fill and install
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improvements and landscaping in the Disputed
Property.

b. At the time I sold the property to D. Norman

Ferguson, the Disputed Property was not cleared,
graded or filled.

c. At the time I sold the Ferguson Property to D.
Norman Ferguson, no improvements or landscaping
were installed in the disputed strip.

(Defendants’ Trial Brief at CP 69). In Finding 11, the Court finds: “Slye
testified that when he owned the property it was covered in thick natural
brush, typical of an undeveloped piece of property in the Pacific
Northwest.” Slye owned the property from 1987 until 1994.

However, in Finding 18, the Court found:

The Court accepts that the encroachment [by Mr. Slye
during construction] was for a limited time and purpose
and, after the construction, the area affected regrew and
returned to its natural state by 1994. '

Finding 18 was based on other testimony by Mr. Slye given after he was
confronted with the photographic evidence in which he admitted that he
had cleared, graded and partially filled the Disputed Strip. The Trial Court
simply ignored that Mr. Slye contradicted himself. |

So the second issue here is whether Findings, and particularly
Findings relating to the condition of the property from 1987 to 2004 and -
whether the Appellants cleared a portion of the property in 2006 are
supported by substantial evidence where based on testimony which is
internally contradictory as well as inconsistent with/unsupported by the

photographic evidence.
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Finally, the third issues raised here is a legal question. First,
- Respondents assert that this Court is not entitled to independently review
photographic evidence in relation to Findings going solely to the contents
of the photographic evidence. Respondents contend that this Court is
precluded from reviewing the photographic evidence. .However, the rule
of law is that an appellate court “is not necessarily bound by the trial
court's findings when based solely upon written or graphic evidence.”
II. SUPPLEMENTAL STATEMENT OF THE CASE
The evidence in this case has to be viewed through the lens of the

standard of review of findings of fact:

[Rleview [by the Court of Appeals] of a trial court's
findings of fact and conclusions of law is a two-step
process. We first determine whether the trial court's
findings of fact were supported by substantial evidence in
the record. Landmark Development, Inc. v. City of Roy,
138 Wash.2d 561, 573, 980 P.2d 1234 (1999). Substantial
evidence is evidence which, viewed in the light most
favorable to the party prevailing below, would persuade a
fair-minded, rational person of the truth of the finding.

Tegman v. Accident & Med. Investigations, Inc., 107 Wash. App. 868,
874,30 P.3d 8, 12 (2001). |
With respect | to the Findings that go to the contents of the
photographic evidence, Respondents take the position that, in determining
whether any Finding relating fo what is depicted in a photographic exhibit
is supported by substantial evidence, this Court should not look at the
photographs themselves. Responc.lents. cite no authority for this
proposition and, in Bering v SHARE, 106 Wn. 2d 212 at 220, 721.P. 2d

. 918 (1986) the Court stated that an appellate court “is not necessarily
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bound by the trial court's findings when based solely upon written or
graphic evidence.” The rationale was that when analyzing graphic
evidence, the appellate court would be in as good a position as the Trial
Court to assess the evidence. Finding 17 and particularly Finding 20 are
solely addressed to the photographic evidence. This Court would,
therefdre, be able to review and independently assess what the
photographic evidence shows.

There are three aspects to this analysis:

1. What would a fair minded rational person conclude about the
photographic evidence and other evidence relating to the
nature and scope of Mr. Slye’s activities in the Disputed Strip
during construction?

2. What would a fair minded rational person conclude about the
photographic evidence relating to the “regrowth” of vegetation
between 1987 when the residence was built and 1994 when it
was acquired by Mr. Ferguson?

3. What would a fair minded rational person conclude about the
photographic evidence relating to the nature and scope of the
Petitioners’ activities in the Disputed Strip in the period 1994
t0 20047

In general, ﬁs the Appellants note: “The court did, however, find |
that photos purporting to show clearing and cultivatibn in the Disputed
Strip were ‘ambiguous as to angle and depth and of limited value in
drawing deﬁnitivé and reliable conclusions.” CP 546 FF 20.” (Response
at 15).

» Specifically - with respect to Mr. Slye’s activities during

construction Finding 17 reads as follows:

The photos show only partial areas of the disputed strip. For
example, the Fergusons rely on Exhibit 19 for the proposition
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that the disputed strip was cleared. Exhibit 19 depicts only a
very limited area of the disputed strip where the construction
was occurring. It is impossible to conclude that the whole
disputed strip was cleared and planted. ‘

It is correct that none of the individual photos depicts the entirety of the
Disputed Strip during construction.

However, there were 11 photographic exhibits admitted into
evidence dating from the period of construction of the residence: Exs. 17
(CP 590-91), 18 (CP 592-93), 19 (CP 594-95), 20 (CP 596 -97),
21 (CP 598-99), 23 (CP 600-0I), 24 (CP 602_—03), 25 (CP 604-05),
32(CP 610-11), and 33 (CP 612-13). The issue is: what do the photos
show if the fields of view of each photo, based on the testimony of
Mr. Slye as to the vantage point from which the photos were taken, are
considered as a whole?

Appendix 1 attached hereto consists of a portion of the survey
admitted into evidence as Ex. D12; CP 711-713 (Appendix | to Corrected
Appellants’ Opening Brief), together with a copy of each photo
accompanied by the trial testimony about the location from where it Was‘
taken. Each of these photos encompasses a field of view across the
Disputed Strip. | o

For example, Ex. 24 (CP 602 — 603) was taken from above the |
retaining wall on the left hand side of D12; CP 711-713 according to Mr.
Slye (TP 64) and depicts a portion of the framing and floor plate. The
point of view is looking southeast across the floor plate of the residence.

You can project lines across the floor plate which delineate the field of
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view across the Disputed Strip and what Appellants argue the portion of

the Disputed Strip the photo depicts is as follows:

So what happens if you do that for all the photos? Appellanté argue
the portion of the Disputed Strip depicted cumulatively is:
I '
1
"
1
1
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.

Viewed as a whole, the photos encompass almost the entirety of
the Dispufed Strip during construction. There is no portioh of the
Disputed Strip depicted in these photos which shows any vegetatibn on the
Disputed Strip after Mr. Slye completed constn;ction, which is disturbed
or bare earth. Large amounts of fill have been placed as shown in Exs. 19
(CP 594-95) and 33 (CP 612-13) which fill it is undisputed remains in
place to date.

The fact is that while any individual photo is insufficient to depict

Mr. Slye’s activities in the Disputed Strip, when the photos are considered
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as a whole, the only conclusion a rational fair minded person would come
to is that Mr. Slye cleared and graded the entirety of the Disputed Strip
and partially filled the Disputed Strip. The Finding that these photos are
insufficient to establish that Mr. Slye cleared and graded the entirety of the -
Disputed Strip and partially filled the Disputed Strip is clearly not
supported by substantial evidence.

Ex. 42 is the magazine article accompanied by- photos of the
interior of the residence. As described in Ex. 42, dated July 1990,
(CP 617-620):

From vthe kitchen in his home on Bainbridge Island

Washington, Christopher Slye enjoys 180 — degree views

of Puget Sound’s quarter mile wide Rich Passage.

This and other photographic evidence equally supports the conclusion that-
Mr. Slyé cleared the Disputed Strip to create a view corridor which
Mr. Slye maintained after 1987. |

Finding 18 states:

"The Court is not persuaded that once Slye obtained
permission to encroach, that he cleared the property and
continued to occupy the disputed strip for several years until
the sale in 1994. '

In Finding 18, the Court also found:

The Court accepts that the encroachment [by Mr. Slye
during construction] was for a limited time and purpose
and, after the construction, the area affected regrew and
returned to its natural state by 1994.

In Finding 11, the Court finds: “Slye testified that when he owned the
property it was covered in thick natural brush, typical of an undeveloped

piece of property in the Pacific Northwest.” Slye owned the property from
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1987 until 1994. But, Mr. Slye also testified that after he cleared the
proleerty, it regrew. Mr. Slye’s testimony on “re-vegetation” appears at
TP 86 and TP 92. As réflected in the Findings then, Mr. Slye testified that
he Had not cleared the Disputed Strip which remained lushly vegetated
during his ownership but that he had indeed cleared the Disputed Strip
which regrew by 1994. The Court’s findings here are not even internally

consistent.

Mrs. McKenzie described the “natural state” of the Disputed Strip
as “completely overgrown, lush vegetation. ... Shrubbery, trees, you
know as I mentioned, hollies. There are fruit trees. It was just as heavily
overgrown as one expects in the Pacific Northwest of undeveloped land.”
(TP at 225) (emphasis added). Mr. Slye described the pre-construction

“natural state” of the Disputed Strip as follows:

Well, I'm not an expert on trees, but there's what I'd call
alders and some firs and Scotch broom. This, that, and the
other thing, things that grow around here.

(TP 31:2-5).
Okay. How big were these trees? Were they mature?

A. Some were. Some small; some bigger.
(TP 31:8-9). Mr. Slye testified that, in its pre-construction condition — the
“natural state,” you could not see into the Disputed Strip because of the
vegetation. (TP 31-34). If you can’t see in, you can’t see out.

Looking at Ex. 42, what jfou can see oﬁt of the right hand window

is the Utility Pole down on Point White Dri‘}e about 100 feet away based
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on the scale of the survey. (CP 133-34.") How would you see that if the
Disputed Strip had returned, even partially, to the natural state described
by Mr. Slye and Ms. McKenzie? Not a rhetorical question. So, how did
Mr. Slye maintain that 180 degree .view across the Disputed Strip?

With respect to this Exhibit, the Court found at Finding 22:

The Fergusons assert that a magazine cover from 1990,
" when Slye owned the property, demonstrates and supports
the proposition that the vegetation seen through the kitchen
window confirms that the property was cleared through the
disputed strip. One could argue that the area is cleared
through to the trees, as trees can be seen. But one could
equally argue that because it is impossible to tell from the
picture, specifically as it relates to angle and depth, how
much shrubbery has been cleared below the windowsill, the
area purported to be cleared and cultivated between the
house and vegetation is difficult to tell from this exhibit.

In other words, the photo shows the trees were removed from the Disputed
Strip but is ambiguous as to whether the unseen portion of the Disputed
Strip had returned to its “pative state” because of its absence in the

photograph.

Here we can draw on Mr. Holmes:

Gregory (Scotland Yard detective): "Is there any other
point to which you would wish to draw my attention?"

Holmes: "To the curious incident of the dog in the night-
time." ‘ ‘

Gregory: "The dog did nothing in the night-time."

1 As discussed in more detail below, the view towards the Utility Pole is also through the
same area Mrs. McKenzie testified was not cleared uptil 2006.
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Holmes: "That was the curious incident."

The absence of vegetation obscuring the view from the window is of the
same significance as the inactivity of the dog. You can still see the view.
Prior to Mr. Slye’s construction activities, the view from the
residence across the Disputed Strip would have been blocked by the
vegetation. (TP 32:15 — 34:8). That is the natural state to which Mr. Slye
testified. It obviously was not the natural state in 1990 or Mr. Slye Wduld
not have had the view. Mr. Slye got the view by first clearing and then
maintaining the Disputed Strip as cleared. It is the same view that
M. Slye sold to Mr. Ferguson in 1994 and it is the same 180 degree view
seen some 24 years later in Ex. 51 (CP 625-626) and Ex. 54 (CP 629-
630), taken during or after the construction of the boundary line fence by
the McKenzies.
| On the issue of what happened on the property between 1987 and
2004, another big part of the answer is in the pampas grass. Ex. 27
(CP 606-607) depicts ho§v the property looked in 1994. (TP 67:24-68:2).
Pampas grass in the lower rig‘ht..‘,Ex. 28 (CP 6084609) was taken in 1997
from the Disputed Strip looking Southeast towards Rich Passage and the
utility pole (“Tphone pole” on Ex. 2). (TP 183-185). More pampas grass.
Ex. 45 (CP 621-622) is a photo taken by Mr. Ferguson in Christmas 2003.
Mr. Ferguson testified as to this photo:

Q. Okay. Now, see all those white things kind of poking up |
there?

A. Yes.
Q. What are those?
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A. Pampas grass, ferns.
Q. Where are those located?

A. In the disputed strip.

(TP at 139). This photo clearly does not depict the Disputed Strip as
having regrown to its “native state.” Ex. 46 (CP 623-624) was taken by
Mr. Ferguson in November 2006. More pampas grass. Moreover the
condition of the property in this 2006 photo is identical to the condition of
the property in 2003. |

In these photos, it is hard to tell exactly where the pampas grass is,
presumably the basis for the statement by the Trial Court in Finding 20.
However, Ex. 5 (CP 575-576), Bx. 6 (CP 577-578), Ex. 51 (CP 625-626),
Ex. 53 (CP 627-628) and Ex. 54 (CP 629-630), taken during or after the
construction of the boundary line fence by the McKenzies, tells us exactly
where the pampas grass was. Most of the pampas grass depicted in these
photos are in the Disputed Strip.? - |

So, the photos show the pampas grass is there in 1994 through
2006 and the photos taken after construction of the boundary fence by the
McKenzies in 2011 show unequivocally that the pampas grass is in the-

Disputed Strip.

2 Remember, it was the Respondents’ contention that after having been cleared in 1987,
there was no activity in the Disputed Strip until 2006. If there had been no activity
between 1987 and 2003, some 16 years, wouldn’t you expect to see dense lush native
vegetation rather than pampas grass? Not a rhetorical question .

I fact, in the area claimed to have been cleared in 2006 as discussed below.
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Respondents do not dispute that there was pampas grass in the
Disputed Strip continuously from 1994 through 2011. Respondents assert
that it is an established verity that Mr. Slye did not plant the pdmpas grass.
Respondents state:

The pampas grass is a red herring. The trial court simply
did not believe that Slye cleared the disputed strip and
maintained it after completing his construction. The Court
did not believe that Slye would seek the McKenzie’s
permission for construction purposes and then exceed the
scope of the permission he was given.

(At 33).

We can be reasonably certain that the pampas grass fairy did not
fly over the Disputed Strip in 1994 dropping mature pampas grass on to
the Disputed Strip through the dense lush vegetation that had regrown. If
it was there in 1994 but it was not planted by Slye, then it had to have
been planted by the Appellants. But, what would a rational fair minded
-persoh conclude from this evidence? That Mr. Slye was not telling the
truth and that the Court’s “beliefs” as explained by Respondents have no
substantial basis in the evidence.

In Finding 18, the Court found:

The Court accepts that the encroachment [by Mr. Slye
during construction] was for a limited time and purpose
and, after the construction, the area. affected regrew and
returned to its natural state by 1994.

Finding 32 states:

The attempts in 2006 to develop the property fit in with the
attempts around the same time to clear the property.
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In sum then, the Court found that the property returned to its natural state
by 1994 only to be re-cleared by the Petitioners in 2006. The testimony
about re-clearing was offered to rebut testimony by both Petitioners that
the Disputed Strip had been clear and maintained by Petitioners
continuously from 1994 to 2011.

Mr. Slye described the pre-construction “natural state” of the
Disputed Strip as follbws:

Well, I'm not an expert on trees, but there's what I'd call
alders and some firs and Scotch broom. This, that, and the
other thing, things that grow around here.

(TP 31:2-5).
Okay. How big were these trees? Were they mature?

A. Some were. Some small; some bigger.

(TP 31:8-9). Mrs. McKenzie testified that the Disputed Strip “was
completely overgrown, lush vegetation. ... Shrubbery, trees, you know as
I mentioned, hollies. There are fruit trees. It was just as heavily
overgrown as one expects in the Pacific Northwest of undeveloped land.”
(TP at 225) (emphasis added).

| Mrs. McKenzie described the area supposedly-cleared in 2006 as a
semi circular area to the east of the residence, to the right of the residence
in Ex. D12; CP 711-713 (Appendix 2 to Corrected Appellants’ Opening
Brief) running from the southeastern (bottom) corner of the deck to the
tree-line and back to the northeast (upper) corner of the  house:
(TP 306:14- 307:16). ‘

Again, based on the scale in the survey, the right to left dimension

of the residence from the corner of the deck on the left to the end of the
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carport on the right in Ex. 19 (CP 594-95) is 80 feet. As shown on the
survey, the distance from the corner of the property line to the deck is 5.5
feet. The field of view in Ex. 18 is even 1arger.4_ Mr. Slye testified that all
of the fill could be on the Appellants’ side of the surveyed boundary
(TP 53). That would require all of the fill to be within 5.5 feet of the deck.

No rational person would conclude these photos were taken 5.5 ‘
feet from the deck. The area depicted is exactly the area described by
Mis. McKenzie as having been cleared in 2006. The same area is depicted
in other construction phase photos as well; see, for example; Exs. 17
(CP 590-91), 20 (CP 596 -97), and 33 (CP 612-13).

As Respondents note:

Again, the Trial Court found that “Exhibit 19 depicts only a
very "limited area of the disputed strip where the
construction was occurring,” making it “impossible to
conclude that the whole disputed strip was cleared and
planted.” (CP 544,FF 17).

No doubt that these exhibits individually do not show the entirety of the
Disputed Strip. But, they do show the whole of the area Mrs. McKenzie
testified was re-cleared in 2006. What they do show beyond any doubt is
that the entire area that Mrs. McKenzie testified was cleared by the
~ Petitioners in 2006 was entirely denuded of vegetation and filled in 19.87.

Particularly, there are no trees, much less mature trees.

4 Mr. Slye’s testimony regarding these photos is patént evasion. For example, Mr. Slye
testified that all of the fill could be on the Appellants’ side of the surveyed boundary
(TP 53). That would require all of the fill to be within 5.5 feet of the deck. This is the
kind of testimony on which the Trial Court relied to conclude the photographic evidence
was ambiguous.
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Mr. Slye described the pre-construction “natural state” of the
Disputed Strip as follows:

Well, I'm not an expert on trees, but there's what I'd call
alders and some firs and Scotch broom. This, that, and the
other thing, things that grow around here.

(TP 31:2-5).
Okay. How big were these trees? Were they mature?

A. Some were. Some small; some bigger.

(TP 31:8-9). Mr. Slye testifies: “But I was told not to cut any firs or
madronas or any of the nice, beautiful, big trees, the alders. And I didn't
take any big trees.” -(TP- 85). Mrs. MCKenzie went on to describe what
was allegedly cleared by the Fergusons in 2006 as follows:

A. Well, as I said, the most noticeable were the large trees,
particularly the large fir tree which Mr. Slye had trimmed
after having asked permission to do so. That was obvious.
The other vegetation would have been just rough vegetation
that grows in the Pacific Northwest.

(TP 313). ‘

But, there were absolutely no mature trees left after Mr. Slye got
done in 1987.° As the Court found in Finding No. 22 the Strip “is cleared
through to the trees” on the far side. Mr. Ferguson’s festimony (TP 131’-
136) which was undisputed,® that various of the objects viewed through
the two windows to the left in Ex. 42 (CP 617-620) were on the far side of

5 The answer to what happened to the trees can be found by observing the large fir log in
the foreground in Ex. 19.

§ See Finding 22. The only testimony offered with respect to the magazine article and

what was viewed in the windows was that of Mr. Ferguson. The photo, in conjunction
with Mr. Ferguson’s testimony leaves no mystery about what is depicted.
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the boundary between the Disputed Strip and the remainder of the
McKenzie property. Mr. Ferguson’s testimony as to the condition of the

Disputed Strip when he acquired it is as follows:

A. There was grass up near the septic tank. There was
grass in the front going down the slope, maybe five, six,
seven feet. There was some pampas grass. . There was
blackberries. There was some Scotch broom. There was
typical scrabble that would be around in that neighborhood.
But it -- it was clearly low kinds of brush, I would call.

Q. But there was no large trees, no mature trees?

A. T don't recall any large mature trees.

(TP at 136).

So, the question here is would a rational fair minded person
conclude on the basis of Mrs. McKenzie’s testimony that large trees,
including a large mature fir tree which didn’t exist on theAproperty from
1987 to 1994, reappear in order to be cut down again in 20067 Petitioners
would submit that such a person would come to two conclusions: (1) the
Petitioners did mnot clear the Disputed Strip in 2006, and
(2) Mrs. McKenzie’s testimony was inaccurate if not deliberately .
untruthful. No rational person, on the basis of the evidence, would accept'
that Appellants cleared “large trees” in the Disputed Strip in 2006.

" So, where does it leave you if the photographic evidence does
establish that: |

1. Mr. Slye cleared graded and filled the Disputed Strip in order
to obtain a view; :

2. Mr. Slye landscaped the Disputed Strip including planting
* pampas grass;
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3. Mr. Slye maintained the Disputed Strip to preserve the view
such that the Disputed Strip did not “regrow;” a

4. Petitioners used and maintained the Disputed Strip
continuously from 1994 to 2004; and

5. The Appellants did not engage in any clearing in 2006.

The Trial Court specifically found that the Appellants failed to meet their
burden of proof on the basis of the Court’s perceived deficiencies in that
evidence: “The Fergusons have failed to carry their burden of proof with
the photographic evidence.” (Finding No. 20). If the evidence in fact
shows what Appellants contend it shows, the Appellants have, in fact, met
their burden of proof. |

III. APPLICABLE AUTHORITY AND DISCUSSION

Respondents assert that this appeal is frivolous because it is based
on a challenge to the Trial Court’s Findings on credibility. That is not in
fact the case. First, the appeal is based on the cpntention that no rational
person Would.avgree with the Trial Court’s assessment of the photographic
evidence either standing alone or in light of the internal contradictions in
the testimony of Respondents’ witnesses. -

The problem, which is pervasive, is that the evidence offered by
Respondents is internally contradictory as well as irreconcilable with the
photographic evidence. So, ultimately the issue here is not whether the
Respondents’ testimony is more credible than the Appellants’. Rather, the
issue is whether Findings based on testimony which is internally '

contradictory, objectively incredible in the case of Mrs. McKenzie, and
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contradicted by the photographic evidence are supported by substantial
evidence.

Just take the pampas grass for example. Mr. Slye testified; TP 89-

90:
Q. From the time you completed your construction on the
Ferguson residence until the time you sold the Ferguson
residence, did you make any changes to the disputed strip?
A. No.

At TP 83:

Q. Okay. How can you be sure that you didn't plant
anything in the disputed strip?

A. Because I made a point not to. ...

Q. Prior to the sale of the Ferguson property, did you plant
anything on the Ferguson property?

A. Well, 1 planted some flowers and roses and pampas
grass, plants.

Viewing the totality of the photographic evidence, the pampas grass was
in the Disputed Strip when Mr. Ferguson bought the property in 19%4.
While the conflict between the photographic evidence and the tesﬁmony
may raise an issue of credibility, it is not Petitioners’ credibility which is
compromised.

Which brings us back to Bering v SHARE, 106 Wn. 2d 212 at 220,

721 P. 2d 918 (1986). Petitioners recognize the longstandihg rule that
appellate courts do not review findings as to credibility. But, what

happens if as a result of this Court’s review of the photographic evidence,

Page 20



the Court conclusions conflict with the testimony of Respondents’
witnesses?

For example, no rational person would conclude that large mature
trees, including specifically a large mature fir tree on site in 1987, which
were removed in 1987 reappeared to b¢ cut down again in 2006. But, that
essentially was the testimény offered by the McKenzies. Is this Court still
required to accept Mrs. McKenzie’s testimony as established verity? To
do so would make no sense whatsoever.

Aside from that, the response raises non-issues. Respondents do

not dispute that if Appellants met théir burden of proof, title to the

Disputed Strip would have vested in 2004. Title acquired through adverse
possession cannot be divested by acts other than those fequired to transfer

a title acquired by deed; Mugaas v. Smith, 33 Wn. 2d 429, 206 P. 2d 332

(1949). Unless evidence relating to the period after 2004 goes to the issue
of divestment, it is irrelevant to whether the Appellants’ title vested in
2006.

Nevertheless, Respondents argue that the findings relating to the
time period after go to Appellants’ Acredibility. This is just more
misdirection. The photographic evidence speaks for itself. - What that
evidénce has to say does not depend to any degree on the téstimony by
Petitioners as to which the Trial Court found Respondents’ witnesses were
more credible. The septic permit issue falls in the same category.
Respondents essentially acknowledge that the findings related to the

permit are irrelevant.
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Finally, there is the contention that this appeal is frivolous based
ona ﬁumber of contentions by Respondents. First, Respondents contend
that the appeal is purely factual in nature. In point of fact, this appeal
raises three legal issues one of which arises from the reply.

Respondénts assert that this Court is not entitled to independently
review photdgraphic evidence in relation to Findings going solely to the
contents of the photographic evidence. Respondents contend that this
Court is precluded from reviewing the photographic evidence. A corollary
issue is: if this Court concludes that the photographic evidence cannot be
reconciled with the testimony of Respondents’ witnesses, is this Court
entitled to review the findings of credibility? Likewise, the issues of
whether the post 2004 evidence and evidence pertaining to the septic
permit are relevant are each legal issues. ‘

Respondents assert that: “[a] challenge to findings plainly
supported by substantial evidence is frivolous. Streater, 26 Wn. App. At
434-35.” What Streater actually says is:

RAP 18.9(a) provides that

(t)he appellate court on its own initiative . . . may
order a party or counsel who uses these rules for

the purpose of delay . . . to pay terms or
compensatory damages to any other party who has
beén harmed by the delay . . .

In determining whether an appeal is brought for delay
under this rule, our primary inquiry is whether, when
considering the record as a whole, the appeal is frivolous,
i.e., whether it presents no debatable issues and is so
devoid of merit that there is no reasonable possibility of
reversal.
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Streater v. White, 26 Wash. App. 430, 434, 613 P.2d 187, 191 (1980).

The Petitioners assert that the seminal findings here relating to the
photographic evidence are mnot supported by substantial evidence.
Likewise, Petitioners assert that the fact that the Trial Court simply
ignored direct contradictions in Mr Slye’s testimony and clear conflicts
between the testimony and the photographic evidence and, accepted
objectively incredible testimony by Mrs. McKenzie vitiates the Findings.
Finally, the resolution of this issue is required to be based on a
consideration of the record as a Whole under the very authority cited by
Respondents. |

In that regard, the récofd speaks for itself. Further érgument here
would not further illuminate the subject of whether the appeal raises
debatable issues.

DATED this 19th day of Aygust, 2015,

i

¥
, WSBA#13438
Counsel for Appellants
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CERTIFICATE OF SERVICE

I hereby certify that I have this 19th day of August, 2015, served a
true and correct copy of the foregoing document upon counsel of record,
via the methods noted below, properly addressed as follows:

Counsel for Respondents:

Gary T. Chrey _____ Hand Delivery
Michael D. Uhlig X U.S. Mail
Shiers Law Firm LLP Facsimile
600 Kitsap Street, Suite 202 ‘ " X Email
Port Orchard, WA 98366 T

Counsel forRespondents:
Kenneth W. Masters _____ Hand Delivery
Shelby Lemmel X U.S. Mail
Masters Law Group, P.L.L.C. Facsimile
241 Madison Avenue North "X Fmail

Bainbridge Island, WA 98110

I declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct. '

DATED this 19th day'of August, 2015, at Tacoma, Washington.

Kifd Middleton
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Slye - direct - L » June 3, 2014

BY MR. BRAIN:

Q.

Okay. Is it yQur.testimdny} Mr. Slye, thaﬁ you can't’

determine from your knowledée of the property the

vantage point from which this picture was taken? The

.dimensions that's shown on the survey, the size of the

equipment invol&ed, that those pieces of equipment, the
truck, fhe bulldozer, the front-end loader are all in-

the disputed strip?

. It's possible that they are.

Okay. All right. Let's go to Exhibit 17.

Do you recognize Exhibit 17, Mr. Siye?
I-do. - .
Okay. And fhis is a picture taken from roughly
northwest of the'fesidence looking to the southeast
aéross the‘carport into the dispuﬁed strip, correct?

Correct.

. Okay. And that bucket that you see in the left-hand

side of Exhibit 17, that's,é front-end bucket.for a
front—end loader backhbe, right?

‘And‘do yoﬁ think that;é within five feet of the
boundary line for the disputed sf;ip based upon youf

knowledge of the property?

.Once again, the angle of the photograph, that line, I

don't know exactly where it is. 1It's péssible.
Ckay._ And according to your prior testimony, the strip’
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Slye - direct

~June 3, 2014

E'e)

o

R

pro op oo B

was vegetated right up to the boundary line..
It was, yeah.

You see that vegetation up to the boundary line, like

‘where that front—end -

Those are trees.

On.tﬁe far éide.
They are.
Right.
How long is a backhoe?
I have no idea.
You dohconst:uction for a living, don't you?
I'don't.
What do you do now?
I'm a handyman.
Okay; Did you build houses for a living back Qhen you
built this one?
I did not.

Have you ever had any experience using or contracting

'for the use of a backhoe front—end loader before?

I've never operated one.
That's not my guestion.

Ask the question again.

. I said have you ever had any experience in contracting

for the use of.
Yeah.
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June 3, 2014

©
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How frequently?

A couple times.

Based upon that experience, do you think that backhoe

is less than -ten feet in length?

or a backhoe that's 50-feet long. I'm not sure which

one that was.
Okay. It's certainly not five feet; is it?

More than likely not.-

_And that's all disturbed earth, that tan,

sort—of;pinkish—colored'stuff thére; isn't iﬁ?
It is.
Okay. It's not vegetation; ié it?
It looks like dirt;
Okay;

MR. BRAIN: I would like to move for the
admission of Exhibit 17.

THE COURT: Any objection to 17?2

MR. UHLIG: No.objectién, Your Honor.

If counsel could speak up just a littlé bit.
' THE COURT:  No. 17 is admitted.

MR. BRAIN: I will try.

(Exhibit No. 17 admitted into evidence.)

MR. BRAIN: Sorry about that.

THE COURT: The witness wants some water.

"I don't know. I can find you a backhoe that's ten feet
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Slye - direct : B ' : June 3, 2014

Q.

1o

o ¥ OO0 ¥

" MR. BRAIN: Yeah. Certainly. Hang on, .

‘Mr. Slye.. Just let me know if you need more.

"THE WITNESS: Thank you.

‘BY MR. BRAIN:

Let's take a look at Exhibit 18.

ﬁow; draﬁing your attention to Exhibit 18, do you
recognize thaf as a photograph that was taken during
the construction of the residénce?
Yes.
And you note there's no carport attached to the

residence at that point in time.

.Is that a yes-or-no question?

That's a yes-or-no question; yeah.

Yes, theré is no carpoft.

Righf.‘ And the carport was constructed subsequently to
the main body of the residence.

Correct. A

And'in the preceding two Photbgraphs, 16 andvl?;’we saw
that the carport was alréady in the process- of |
construct;on.

Okay .

Okay . That f—‘wquldn't-that indic;te this photograph
was taken before the other two?

Yeah. Sure.

_Sa would you agree with me, Mr. Slye, that that picturé
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o>

0

Qas taken.frgm a vantage point which Qould be
approximately where tﬁe word;_"treeline“ are --
canft say that. No.

Do you recognize that as'the east.side of the hgqse?'
I do. | |

Okay.. So that piéture wouid'have béen taken from_
somewheres in the disputed strip to the east.
Probably.

Okay. So what is that big round thing lying in the
front of the picturé; do you know?

It looks like a log.

So is that part of the vegetation rémoved from the
property during the coﬁrse of gonstrucfion, Mr. Slye?
Which properéy?

Either property.

It was removed from the property that I owned.

Okay. How do you know that?

“Well, I removed two or three large trees in a position

of exactly where the house is located, and then I

" milled them up and had the carport made out of those.

QOkay. Some kind of bush there to the right of that
log? |

I would.say'it's-é bush.

And ié‘thafione of the items of demse, lush-
vegetatidn —
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Slye - direct

June

3, 2014

It is.

-— Mr. Uhlig was referring to?

It is.

MR. BRAIN:

Now I would move for the

admission of Exhibit 18.

THE COURT:
MR. UHLIG:

THE COURT:

MR. BRAIN:

THE COURT:

MR. UHLIG:

- THE COURT:

Any objection?
No objection.

18 and 19 or 18 ——

_18.

Any objection?
No objection, Your Honor.

18 is admitted.

(Exhibit No. 18 admitted into evidence.)

BY MR. BRAIN:

Q.

I

So lét's go to 19.

Drawing your attention to Exhibit 19, Mr. Slye,

would yoﬁ agree with me that this picture is taken from

: roﬁghly the same vantage point —- Exhibit 19 is taken

from rbughly the same vantage point as Exhibit 182

Yes.

Now, the log' gone.

And the bush is gone?

. Well, it's not in the picture.

I can look at the other picture.

Sure.
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B

"Yes, it was.

You are.aware there was another well at the top of the

Ferguson property?

. I sure do.

Okay. ~ Just about'doné here. Find my notes. ' Okay.

Let's go tO'Eghibit 17-in our notebook.

And I'm thoroﬁghly confused here, Mr. Slye,
becauSe Mr. Uhlig asked you about trees in the upperxr
left—hand'corner of this photograph and whether they
were in the disputed strip or not.

So I want to know, is itAyour testimony that the

trees that are displayed behind that bucket from the

excavator are in the disputed strip? .

" Well, T couldn't say that from the angle of the

photograph. It's not clear.
You see where thé excavator is sitting?
It could be.

Is that 12 feet from the house?

'It could. be.

Okay. Would you golto Exhibit 257

.Is fhaﬁ excavator sitt;ng basically in the saﬁe
place in botﬂ pictures?
What was the number befofe?

17 and 25.

~ It"s in the general vicinity. I don't know if it's in
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Yes, it  was.

You are aware there was another well at the'top of -the
Ferguson property?

i sure do. |

6kay. Just about done here. Find my notes. Okay.

Let's go  to Exhibit 17'in our notebook. |

And I'm thoroughly confused here, Mr. Slye,
because Mr. Uhlig asked.you about trees iﬁ the ﬁpper
left-hand corner of this photograph and whether they
were in ﬁhe disputed strip or not.

So I want to know, is it your testimony that the
trees that are diéplayed behind that bucket from the
excavator are in the disputed strip? |
Well, I couldn't say that from the angle of the
photograph.  It's not clear. | |
You see where the excavator is sitting?

It could be.

Is that 12 feet.from the house?
It could be. .

Okay. Would you gé to Exhibit 257

Is that exqavatbr sitting basically in the same
place 'in both pictufes?

What was,the-numbér before?
17 and 25. |
It's in the generai vicinity. T don't know if it's in-
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exactly the same place.

'_Again,,my question would be, it's your testimony that

the trees on theAfér side of the excavator and the
bulldozer are in the diSpufed sﬁrip?
I would think they are. Pretty close té, yeah.v T
think they are.
Now, let's go to Exhibit 16.
Now, as I recéll, this is the septic tank being

put in the'excavation which is larger than the septic .
tank itself which is in the order of five feet from the
property line, right?
Well, there was a séptic tank and a pump tank. What
was your question againé
My question is, it is your testimony as yoﬁ éit here
today that that exgavator‘apd that bulldozer, that the
trees behihd that are in the disputed strip?
Well,1it looks like it to me. |
Okay.

MR. BRAIN:' You know, that's all the
questions I have for Mr. Slye.

THE COURT: Any other questions?

MR. UHLIG: Yes, Your Honor. Just in case I

haven't done 50, I would like to move to admit D-2,

that area photograph.
THE COURT: Any objection to D-27?
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condition'of the property?

. Yes, it is.

And was that the condition of the property in 19947
Yes, it‘is.

Okay. ©Now, I would draw your attention to Exhibit 17,

which has already been admitted.

Is the condition shown here, of the fill to the
right on the photograph, cénsistent with the other
photograph that we're looking at, Exhibit 197
I think it's consistent.

Okay. So would you agrée with'ﬁe that the grade‘bf the
property in the disputed strip was modified by the
addition of £ill in the areé immediately to the west of
£he house,Aof_the deck? |

Yes, I would agree with you.

Okay. Now, Wi£h respect to Exhibit 33, which was the
kind of:difficult photograph, can.you point out to us
the aréa tﬁat is effected? It would be above thé
retaining WailAin here.

33.  Yeah. Point to the -=

Here's the retaining wall.

Yes.

.Okay.

Yes.
And the slope breaks sharply downward at the front of
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the property?

That-is right.

This picture would have been taken at approximately
just.below the break’of the slopé looking diréctlylup
the property line with  £ill on the right-hand side?
Yes. - |

Okay. Slightly above the retaining wall?

That's coriect.

Would you go to Exhibit 53, piease.
. All right. Did you take this .picture?
I don't recall if I took it or not. . -
Would have taken it before —-
Either Karen or myself.
If Karen took if, were you presenf when it.was taken?
Yes.
Can you tell ué;what it depicts?
It-shows_thé bgginning of our'driveway from Point White
Drive up‘toward.our house. It shows the rock retaining

Wall, énd it shows workers beginning to install a spike

fence.
So if you count the fence poles going up -- one, two,
three, four -- the fourth one up, it kind of points

toward the very roof of your property. That would be

'in the same area that we've been talking about where.

£fill was placed; wouldn't it?
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Birmingham, Ehgléhd.
That is correct.
So that's the tréveling you were doingy back and forth
to Birminéhaﬁ - |
Correct.
—-— and all other North —-
All over North America. '
Okay."I hate to go through this all again, but if
you've got our notebook. .Sihcé‘Mr. UﬂligAasked you.
what was and was not in the disputed strip, I got to do
this. If you go to Exhibit 16. | .
Now, based upon.you: knowledge of the survey and
Exhibit 2 and, most importéntly, your knowledge of the
propérty, would you aéree with Mr, Slye that that
gquipﬁent that you're looking'at there is not in the
dispufed'strip? Specifically ﬁhe bﬁlldpzer and the
backhoe and the back ena of the huge truck with a
séptic truck on it?
There's no way in heck that that's not in the disputed
strip, and it's dverkto the edge of the disputed strip.
ihe far side. '
Far side.. ‘
Okay. Now, going to Exhibit 17.
I was feally unclear as to Mr. Slye's testimony.
But as T understood him, he testified that the trees.
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immediately behind the buéket of the backhoe there were
in the disputed strip.' Same basichuestiéﬁ:
Based upon your knowledge of the property, would

you agree or disagree with that statement?

Would you ask the question again? I see the bucket

right there.

And as I recall, Mr. -Slye testified that the trees on
the far side ~- | | |
Yes.

—- from this vantage point were in fhe diéputed strip.

Would you agree or disagree with him based upon
yourAknOWledge of the property?

I would disagree.

How far into the property do you think that bucket is?
Thirty, 35 feet, maybe. |
Okay. Okayl Going to Exhibit No. 24, in the‘bottom |
photo. | ' |

Wait a second.’

Should be the one showing the floor plate for your
house.

Based upon your knowledge of the configuration of
the property, would you'agree drldisagree with Mr.-slye
that that.panel,van is not in the disputed strip?

In my considered opinion, that's definitely in the
disputed strip. |
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Q.

xo:vto':.v:.o

Okay. All right.

Firsf, Mr. Uhlig askéd you about -talking to the
McKenzies'
Yes.
Did you actually connect with one or the other of the
McKenzies?
I recall having one phone call with Jane.
Okay. Did you'actually mention to her that you had én
interest in acquiring the propérty‘at that point in
time?
My recollection of ;he conversation was, like to have
her or ﬁhem down for coffee or tea, discugs their plané
for ﬁhe property and whether'it'ﬁight be forAsale at
some point, whether we might get a first right of
fefusal, just a general conversation about the futﬁre

of that property, because, obviously,Ait impacts my

_property.

Do you recall what the reéponse was?

The response was, "Not interested. Wouidn't be.”
Okaf. How long was the cqnveréation?

Maybe two minutes at the outset.

Okay. During the period of'your residence, but most
particularly between June 23, 2064.——

MR. UHLIG: Counsél, would you please --
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BY MR. BRAIN:

Q.

During'the‘éériod of your residence on the property,
but most pafticularly during the period June 23, 2004,'
to June ~- between June 23,'1994, and June 23, 2QO4,
did you ever see any of the McKénzieé oﬁ your property
or oﬁ any portion of the disputed strip?
No. |
Okay. Would &ou have recognized-thém?
I'm not sure.
Okay. Did you ever see anybody, other than yourself,
on.the disputed strip?
A number of years-ago, maybe two or three, I heard some
kids' voices, and a couple of young kids popped out of
the woods and hung out there for a miﬁute'and-then
left, headed back through thé woods. And thét's the
only time I recall ever seeing anybody in that area at
all.
QOkay.

MR. BRAIN: Thank you.

That's ail the questions I have.

THE COURT: Any other questions?

MR. UHLIG: Né further questioﬁs, Your Honor.

THEfCOﬁRTi All right. Youlméy step down.

THE WITNESS: Thank you, Your Honor.

(Witness excused.) ‘
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BY MR.,BRAIN:

Q. You cannot determine from your knowledge of the
property whether thoée —~— the vehicle which is about to
place a large concrete septic tank in the exca?ation is

in the disputed strip?

- Va. aAs I said, I have difficulty orienting where this

picture is lobking.

Q. Okay. Let's go to the next one then. Let's go to

BExhibit17.
Now, this giVes'you a better pe?spective, right?

A. Yes.

Q. Okay. So yéu see the backhoe bucket on the left-hand
side of Exhibit 172

A, Yes, i do. |

Q. Do you think that's less'than five feet from the
boundary line between Lot 13? Do you think that's
actually on the disputed strip?

A. It's pos§ible. But, once again, the -- because of the
angle of the construction of Mr. Slye's residence --
the carport,'for.example,'ié further West‘than the
deck. 8o I'm -— so it's harder -- and I don't see a
marking ‘at the distanbe from the carport to the
prope;ty.line.

Q. .Okay. So would it be YOur testinony hére.today.
thaf - let‘é‘nof go there.
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So as I understoéd it, again, there were prominent
trées ﬁhat you testified to that were on the disputed
strip, correct?

Yes. That is correct.

Where weré those trees located?

Those trees wéré located —-

Can you point. to the map, pléase. Exhibit 2.

To —

Right.
Those would have been —— as I said before, there's é
steep grade here, and the trees were up on the -— where

the property flattened out.-

Now, I can't -- this does not tell me where the

grade sto?s.or.the slope stops, so I'm —-—- I would say

tﬁéy were approximately here.
Okay. So we're looking at a —- at an area which would

be roughly 15 feet sduth of the deck and 15 or 20 feet

into the disputed strip to the east?

Well, let's see.

See, Ehis'dimension here is 12.5 feet, right?‘

That's 12.5 -- |

So looks like you're.15 or 20 feet south and 15 or

20 feet into the disﬁuted strip to the east of the
property?

It's about the same, so I would guess that's about 12
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and a half feet, yes -—- into the proéerty line? Was
that your question?
Yeaﬁ;

~ Is that an accurate depiction of the ppint you
were pointing to?
Would you repeat it aééin? I was trying to get my

bearings.

‘Looks like it's -- if you go down the property line

from the edged corner of the house there.

Yes.

:Okayu Or the corner of the deck.

Uh-huh.

So go from the corner of the deck, go down aboutA15 or
20 feet, and then you go right to tﬁe east 15 or 20
feet, riéht?

Yes. I'd put it a little bit further north than that.

. Maybe less than 15 feet from the deck.

Yes. And, again, I'm estimating; Without having the

grade there, it's difficult to be precise.

I think this is D-10. It is the map dated 4-30-2009.
MR. UHLIG: 4-30-2009 is D-11.

MR. BRAIN: D-11.

v

BY MR. BRAIN:

Q.

A.

Do you see the tree?
No.
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0. February 28, 2007, do you seé thcdse trées?
.A. Né. ' |

Q. 2002,-do you seeAthose trees?

A. ‘Yes.

Q. Whereé

A. Right heré.

THE COURT: Sorry. S0 just for the record,
let's identify what's being péinted to.
MR. BRAIN: She's pointing to an area which
is south —--
MR. UHLIG:. Counsel, could you take a step’
back.
MR. BRAIN: =~ south and east of the corner
of the Ferguson property. |
BY MR. BRAIN: |
Q.‘ What kind of trees were fhose?
A. Fir, and theré was.a madrbna there also.
MR. UHLIG:" Cén the witness be seated?
 MR. BRAIN: Yeah.
BY MR. BRAiN:
Q. I want to draw your attention to Exhibit No. .20 to tﬁe
upper picture.
Do you see those trees in that'pictureé
A.  No. | |
Q. Ckay. Hoﬁ ébéut -- let's go to Exhibit 22.
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Look at the photographs. - The whole contention
that during the period of Mr. Slye's construction
activities the disputed étrip was densely and luéhly
vegetated, or any time thereéfter, is simply
unsustainable. 1It's inaréuable.

Look at Exhibit 25. What's the testimony there?

- That the only~treés that are depicted in Exhibit 25 are

bn the othérAside of Point White Drive, which is
completely_éonsistent'witﬁ the later photographs, which
Ms. Ferguson can testify to. |

You got -Exhibit. 17. Backhoe parked well into the
disputed strip. Nothing but disturbed earth in the
area she says was cleared in 2006.

Exhibit 20, the upper photograph: I mean, there's

the power -- temporary powér supply. There's no

gquestion that picture's taken from here looking through

_here in the area where Ms. Ferguson testified there are

prominent treeé cleared in 2006. ©Nothing, nada, zip,
zero. There's no végetation there whatsoever.

'Again, Exhibit 21, same thing: You're'looking
back tﬁe other direction. Same truck. Same location.
Same utility service. Prominent trees here? Not a
chance. They don't exist. ‘Théy never existed.

So, yeah, we think this is a case about.
credibility. We think that.in light of the objective
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MR. BRAIN:‘ Yeah. Certainly. ‘Hang on,
Mr. Slye. Just let me know if you need more.

THE WITNESS: Thank you.

BY MR. BRAIN:

Let's take a iook at Exhibit 18.

‘Now, drawing yvour attention to Exhibiﬁ 18, do you
recbgnize that as a photograph that was taken duriﬁg
thé construction of the residence?

Yeé.

And you note there's no carport attached to the

‘residence at that point in time.

Is that a yes-or-no guestion?

‘That's a yes~or-no question, yeah.

Yes, there is no carport.

Right. And the carﬁort was constructed subsequently to
the main body of the résidence. 7 ‘
Correctl

And in the preceding fwo photographs, 16 and 17, we ‘saw
that the carpoft wés already in the procesé of
construction. a

Okay.

Okay. . That —- woui&n‘f that indicate thié photograph
was taken before .the other two?

Yeah. Sure.

‘'So would you égree with me, Mr. Slye, that that picture
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©

> o P

10

A.

was taken from a vantage point which'would be
approximately whéfe the words ﬁtreeline“ are —-
Can't say that. No.

Do you recognize that as the east side of.the house?

I do.

~Okay. So that picture would have beén'taken from

somewheres in the disputed strip to the east.
Erobably.

Okay. So what is that big round thing lYiﬁg in the
front of the picture; do you know? |

It looks like a log. |

So' is that part of the vegetation removed from the
property during the course of construction, Mr. Slye?
Which property?

Eithef-property.'

It was reﬁoved from the property that I owned.

"Okay. How do you know that?

Well, Ilremoﬁed two or three large trees in a positién.
of'exaétly where'the house is ldcated, and then I
millea them up and had the carport made out of those.
Okay. " gome kind of bush there to the right of that
log? | |

I would say'it's a bush.

And is .that one of the items of ﬁense, lush

vegetation --
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It is.

-- Mr. Uhlig was.referring to?
It is. |
MR. ERAIN: Now I would move for the
admission of Exhibit 18.
| THE COURT: Any objection?
MR. UHLIG: No objection.
THE COURT: 18 and 19 or 18 -=
MR. BRAIN: 18.
THE COURT: Any objection?
MR. UHLIG: No'objection( Your Honor.
THE COURT: 18 is admitted.

(Exhibit No. 18 admitted into evidence.)

BY MR. BRAIN:

Q.

© ¥ O »o© ?

So let's go to 19.
Drawing your attention to Exhibit 19, Mr. Slye,
would you agree with me that this picture is taken from

roughly the same vantage point —- Exhibit 19 is.taken

from roughly the same vantage point as Exhibit*lS?

Yes.

Now, the log' gone.

Wéll, it's not in the piqtu:e.
And the bush is gone?

I can lpok at the other picture.
Suré.
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o ¥ o ¥

.](Pause.)

You know, I could have been standing dn.the-log and

" taken this picture with a wide-angle lens. So ask me

the question again.

Would you agree with me that the difference between

" .this picture and the';ast one is that a bunch of £ill

©

o » o P

has been put in the front of.the house on the east
side?

I'd say it's been graded.

Qkay. And does that grading extend into the disputed
strip in your understanding? ‘

I can't tell from the picture.

Those are caterpillar traéks on the dirt; aren't they?

Could be.

" Okay. So is it your testimony here today that all of

that.is contained within the 12 feet from the front of

the existing house to the boundary line?
It could be.

With respect to the portion on the other side. of the

Fill, I don't see any dense, lush vegetation there; do

you?
Which side of the £il1?

From where the picture is taken.

- Towards the'house?'

There's no vegetation --
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R

No.

I don't see any.

Okay .

MR. BRAIN:

Exhibit. 19.
| MR. UHLIG:
THE COURT:
_ MR. BRAIN:
THE COURT:
MR. UHLIG:
THE COURT:

(Exhibit No. 19 admitted into evidence.)
THE COURT: And keep your voice up, please,
Mr. Brain.

MR. BRAIN:

BY MR. BRAIN:

Q.

o 2 o ¥ 0O ?

C—— bétween the house -~

I would move for the admission of

Sorry.
No. 19 —--
Not‘19.

—-- any objection?
No objection.

Admitted as to No. 19.

I am trying, Your Homnor.

All right. Let's go to Exhibit No. 20.

Do you recognize Exhibit No. 20, Mr. Slye?

There's two pictures.

Let's start &ith the top one.

Okay.
Okay.

I'do.

All fight.‘ Now, this appears to still have the
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-— like it's —-—
THE COURT: . Please wait for the question to
finish before you answer.

THE WITNESS: .Sorry..

BY MR. BRAIN::.

Q.

A.

See the tree?
I see something.
Okay. And there's a pile of —- looks to me like gravel

bedding for the septic system components?

" Yes, I see.

Okay. And, again, goihg back to 18 or 19 —- say 19 —-

~all that stuff's gone.

THE COURT: Is fhere an answer?

THE WITNESS: I'mlnot sure of the picture
reflecting the same piece of ground we're falking about
here. |

MR. BRAIN: Okay.

I would mové‘fér the admiésion of the upper
portion of E#hibit 38 only.

THE COURT: Any objection?

MR. UHLIG: No, Your Honor.

THE COURT: Admitted.

(Upper portion of Exhibit No. 38 admitted .

into evidence.)
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Q.

°o p o B O P

. It is.

It is.

' —— Mr. Uhlig was referring to?

' MR. BRAIN: Now I would move for the

admission of Exhibit 18.

THE COURT:
MR. UHLIG:
 THE COURT:
MR. BRAIN:
THE COURT:
MR. UHLIG:

THE COURT:

Any objection?

No objection.

18 and 19 or 18 ——

18. |

Any objectioﬁ?

N6 objection,.Your Honor.

18 is admitted.

- (Exhibit No; 18 admitted into evidence.)

'BY MR. BRAIN:

So let's go to 19.

Drawing your attention to Exhibit 19, Mr. Slye,

would you agree with me that this picture is taken from

roughly the same vantage_?oint —— Exhibit 19 ‘is taken

from roughly the same vaﬁtage.point as-Exhibit 187

Yes.

Now, the log' gone.

Well, it's not in the picture.

And the bush is gone? -

Sure.

I can look at the other picture.
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O

o o >

o » o ¥

(Paﬁse.)
You,knoﬁ, I couid have been .standing 6n the log and
takén this picture with a wide-angle lens. So ask me
tﬁe question again.‘. '
Would you agree with me that the_difference between
this picture and the last one ié fhat a bunch of £i11
has been put in the frént of the house on the east
side?
I'd say it's been graded.
Okay. And does that grading extend into tﬁe disputed
strip in youf‘understanding?
I can't tell from the picture.
Thoéelare caterpillar tracks.on the dirt; aren't they?'
Could be. |
Okéy. 5o is it your téstimony here today that all of
that is cohtained within the 12 feét from the front of
the existing house to the boundary line?
It could be. |
With respec£,to fhe portion on the other side of the
fill,AI don't see any‘dense, lush vegetation there; do
you? |
Which side of the £ill?
Eroﬁ where the picture is taken.
Towards the house?
There's no vegetation —--
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o ¥ 0 »

BY

No.

—— between the house —-

I don't see any.

Okay. -

MR. BRAIN:

Exhibit 19.

MR. UHLIG:
THE COURT:
MR. BRAIN:
THE COURT:
MR. UHLIG:

THE COURT:

T would move for the admission of

Sorry.
No, 19 —--
No. 19.

—— any objection?
No objection.

Admitted as to No. 19.

(Exhibit No. 19 admitted into evidence.)

THE COURT: . And keep your voice up, please,

Myr. Brain.

" MR. BRAIN: I am trying, Your Honor.

MR. BRAIN:-

All right. Let's go to Exhibit No. 20.

Do you recognize Exhibit No. 20,'Mr. Slye?

There's two pictuies.

Let's start with the top one.

Qkay.
Okay.

I do.

All right. Now, this appears to still have the
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BY MR. BRAIN:

Q.

>

o P O

s

o » © ¥

Let's go to Exhibit 25, if you would, please.
Now, Ilwant to draw your attention to the lower.
half of Exhibit 25. BAnd that's a picture taken from

the west to the east..

: Correct.

Roughly east/west line.
Yes.
Looking through the carport into the dispﬁted strip. -

Okay. Yes.

Okayﬂ And that's a full-sized backhoe and a bulldozer

on the far side, right?

It is.

Now, in this picture I do actually see there looks like

a little tiny tree with orange leaves on it kind of in

"the right-hand side of the carport there..

In froﬁt of the bucket on the --

feah. Yeah. See that?

I sée something there..

Yeah. If you go back to Exhibit No. 19, looks like
it's gohe. |

I don't think those pictures are reflecting the same

piece of real estate.

Doesn't this picture really look just back down the
same east/west line that the other one's taken on?
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A.

No. It's apbroximate. It's not that close. The -
pibture is décei&ing, I Ehink.
Okay.

MR. BRAIN: I would move fpr tﬁe admission of
Exhibit 25. | |

: TﬁE COURT: Any objection to 25?7
MR. UHLIG: No objecﬁion, Your Honor.
THE COURT: Admitted. . |

(Exhibit No. 25 admitted into evidence.)

BY MR. BRAIN::

Q.

I would go to Exhibit No. 27.

Does this reflect the condition of the residence
at the time you sold it to Mr. Fergusoﬂ?
Approximately. Is this —-- can you tell me when this
picture was taken?

Mr. Ferguson can testify as to when the picture was

taken. I can represent to you that his testimony would

be that-the picture was taken in 1994.

Did he:take it or did I téke it?

I caﬁ represent to ydu that Mf. Ferguson has told me
that he took the picture in conjunction witﬁ his
purchase.

What was the duestion again?

Is this what it looked like in your recollectién at ——
Yes.'
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Q. - like it's ——
‘ THE COURT: Please wait fof the quesﬁion to
finish before'yqu answer.
THE WITNESS: Sorry.
BY MR. BRAIN::
Q. -See the tree?

A. I see somethﬁng.

'Q.  Okay. And there's a pile of -- looks to me like gravel

bedding for the septic system components?
A. Yes, I see.
Q; AOkay. And, again, going back to 18 or-19 -- say 19 --
all that stuff's gone. .
THE COURT: Is there an answer?
| THE WITNESS: I'm not sure of ‘the picture
reflecting the same piece of ground we're talking aboﬁt
hefe.
MR. BRAIN: Okay.
I.would move for thé admission of the upper:
portion of Exhibi£.38_only.
THE COURT: Any objection?
MR. UﬁLIG: No, You; Honor.
THE COURT: Admitted. |
| (Upper portion'of'Exhibiﬁ No. 38 admitted

into evidence.)
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That is correct.

Did you discuss the location of the £ill material with
Mr. Slye when you were buying the property? ‘ﬁo yoﬁ'
recall? ' | |

No.

Okay.

No, I did not.
Okéy. Ndw, if you would go to Exhibit 19. Okay;

And you see the fill material that's been placed
there?.
Yes, I do.
Does that £i11 materiél, based upon yoﬁr knoWledge of
the property, extend beyond 12 feet from the front of
the house, bearing in mind that the ffontiof the house
is the front of the house?

Would you ask the question again?

Do you see the dimensions here? 5.5 feet from the

property line to.the edge of deck; 12.5 from the corner
house to éroperty. | .

My question is whether or not the fill material
that is shown in this picture extends farther than,
thoée dimensions into the disputed strip, your
understanding? '. |
T would agree that it does.

Okay. And is this cdnsi%tent withAthe'current'
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o » O ¥ O 3’

condition of the propeity?
Yes, it is.
And was that the condition of the property in 19947
Yes, it is.
Okay. Now, I would draw your attention to.ﬁxhibit i7,
which haé alreadf been admitted.. |

~'Is the condition éhowﬁ here, of the £ill to the
right on the photograph, consistent with the other
photograph that we're lookiné’at, Exhibit 197
I think it'é consistent.

Okay. So would you agree with me that the grade of the

property in the disputed strip was modified by the

addition of f£ill in the area immediately to the west of

- the house, of the deck?

Yes, I would agree with you.
Okay. 5Now, with,respect to Exhibit 33, which was the

kind of difficult photograph, can you poinf out to us

‘the area thaﬁ is effected? It would be above theA

.retaining wall in here.

33. Yeah. Point to the —

Here's the retaining wall.

Yés.

Okéy{

Yes.

And the slope breaks sharply downward at the front of
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BY MR. BRAIN:
Q. So then that area to the left would ~- the ‘view would
be right through that semicircular.area you just

described as having been cleared in 2006, correct?

"A. Well, it doesn't show that portion on the photo.

Q. If there ﬁas vegetafion between the vantage point of
that picture and the femporary uti;ity pole in that
location that Qas cleared in 5006, would you'expect to
have seen it in that photograph taken in 19877

A, Seen what?

Q. The vggetation that you say was cleared in 2006.

A. Well, again, during the beriodbof the construction,
there was fill that Wés ~— went over onﬁo our property.

Q. I appreciate that, Ms.lMcKehzie, but you're not

answering my queétion. And in a moment, I'm going to
ask the Court to direct you -to answer my question,
‘which is a really simple one.

And, that is, if there was vegeﬁatidn in that_area
iﬁ 1987, wouldn't you have séen itAfroﬁ ﬁhe perspecti&e
described‘in that photogréph?

A. Well, first of all, I have.éuestioned yoﬁr description
of the perspecﬁive. .

Second of all, you woﬁld not necessarily see the
vegetation Because of the fill that was a product of
the construction process.
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Is it your testimony that Mr. Slye filled that area?

Well, I'm probably not using,ﬁhe term of art correctly.

There was dirt from the construction process that had

fallén onto our property.

Okay.‘.Wouldn‘t that be the dirt depieted in Exhibit
197 |

This is dirt. So, yeah, p;obably.

You recognize this,}as Mr. Slye testified, as the east

face of the Ferguson home?

Yes.

And isn't that picture taken from exaétly where you
said clearing took place in 20067

A portion.—-— the clearing is much'larger than that.
Isn't -- wouldn't you expect, if there was‘vegetation
continuously from prior to the construction of the
Ferguson residence until 2006, you'd sée it in this -
phofograph taken from the very area you have testified
under oath was cleared by the Férgusons in 20067

No. I —— no, I would'noﬁ! Because, again, during the
construction process, there was some, you know, dirt on
our property. And this is -- you know, this just shows
a -— a small portion of, you know -~ it's not that far
a distance from the house,. it appears to méﬂ

Is it not jour'testimony, Ms. Ferguson, that prior to
the construction éf the residence, the entirety of the
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aisputed strip wa; covered witﬁ dense, lush, overgrown
vegetatiéné' |

MR. UHLIG: ijection. Misstates the
witnéss's testimony.

THE WITNESS: Yes.

MR. BRAIN: I wrote it down.

THE COURT: Answer the question.

' MR. BRAIN: Pardon?
THE COURT: Answer the question.

THE WITNESS: _Yes.

BY MR. BRAIN:

» o ¥ O

Do you see any of that vegetation in Exhibit'No. 197
No. |

Okay. So doesn't it not follow, Ms. McKenzie, that the
vegétation youAtestified was there before Mr. Slye
began construction was removed by Mr. Slye during
construction and not in. 2006 as you've testified by the
Fefguédns?

I believe Mr. Siye actually testified that after he.
occupied the house, the vééetation-returned,‘went back

to its natural state.

Drawing your attention to Exhibit No. 44.

Yes.
See all that ﬁampas grass there?
Yes.:
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~ Andress, 2001, states that it's whether or not a

hypothetical reasbnable person would have known based

on the use by the adverse possessor. And the nature of

‘the use is that the reasonable —- the owner —- the

"~ adverse possessor used the property during the ten-year

statutory pgriod in the same manner that a true owner.
would use that. The use, in other wérds, is tiedlto-
the.charactef-of the property. And in this case, the
charac;ér of the'pfoperty is "yard adjacent to a
residence."

So, fundamentally, the issue that this Court needs

"to face is whether or not in the period, June 23, 1994,

hhrough June 23, 2004, Mr. Ferguson uéed the property

at issue here, the disputed strip, in the same fashion

‘that any other owner of a side yard would have used

that disputed strip.

Timing is an ilmportant issue in this case for two

reasons: - Number one, because much of the testimony

relates to a period before Mr . Ferguéoﬁ acquirea theiA
property, and some of the ﬁestimony relates to a time
period after Mr. Ferguéon acquired the property,
gpecifically the purported clearing aileged by the
defendants-in 2006. B

I think the mosﬁ appropriaﬁe comment to make aBout
that, if you'look at Claimant's Exhibit 19, is that on
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this Whole subject ﬁéfter of whether there were
proﬁinent trees, whether -there waé cléarihg engaged in,
what the construction photos.cleafly shéw is that both
Mr. Slye and Ms. McKenzie spent a lot of time denying
what is absolutely undeniéble based on the evidence,
and that is thé treeé that were purportedly cleared in

2006 simply didn't exist.

In that regard, again, I would draw your attention.

to Exhibit 19'~f excuse me —- Exhibitdlé; the
photograph on the upper part of Exhibit 20; Exhibit 21,
the photograph on the left;ﬁand side; Exhibit 24, thé
photoéraph on thé bottom; testimony there being that
the only trees depicted in that picture are éctually on
the other side of Point White Drive, and I would note
that that testimony's‘unconfroverted;

The‘same is equally true ofAsome of the pictures

relating to the location of the construction equipment.

Clearly Mr. Slye graded and. filled substantial portions

of the property. In.fabt, és I recall Ms. McKenzie{s

explanétion as to why you couldn't see trees, which she

" claimed were cleared in 2006, immediately adjacent to

the east-facing side of the Ferguson house was because

Mr. Slye had filled over them. That was hef‘response

when looking at Exhibit 19,
So the bottom line is that all of the objective
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Mr. and Ms. Ferguson, that the vegetation has been

removed; it's been réplanted with pampas grass.
And you want to know where in relationship to the -

boundary of the disputed strip that pampas grass. is?

'Perhaps the best illustration is Exhibit 52 and

Exhibit -- excuse me —— Exhibit.53, because there you
got the property line on the left-hand side. ~And lo

and behold, all that pampas grass, there's one, two,

‘three, four in the foreground, there's a fifth one up

by the new fence line,; and theﬁ there are three across
the top of the berm.

So the- fact Qf'thé matter is the assertion that
there's no evidenée pertéiniﬁg to the condition of the.
strip bétween June 1994 and 2004 asserted by Mr. Uhlig
other than the festimony\of~the FergusonsAis flat-out
incorrect. V

The significance of thé photographé from Mr. Slye
is that they demonsﬁrate that the testiﬁony of
Ms. Ferguson, in particular, and Mr. Slye about the

condition of the disputed strip, is, for want of a

better wdrd, a fiction. I mean, all you have to do is

remember Ms. Ferguson assertiﬁg that the area that was .

cleared in 2006 of prominent trees is precisely the
area depicted in Exhibit 19 as having nothing, nada,
zip, zero.
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.'Look at the photggraphé. The whole cohtention
that during the period of Mr. Slye's coﬁstruction
actiVities the disputed strip wés densely and lushly
vegetated, or any time thérgafter; is simply
unsustainable. It's inarguablé.

Look at Exhibit 25. Whaﬁ'é the testimony there?
That the only trees thatiare depicted in Exhibit 25 are
on the other side Qf Point White ﬁrive, whichAis

completely consistent with the later photographs, which

Ms. Ferguson can testify to.

You got Exhibit 17. Backhoe parked well into the

‘disputed strip. Nothing but disturbed eaxrth in the

area she says was cleared in 2006.

Exhibit 20, the upper pﬂotograph: I mean, there's
the power —-- temporary power supply. There's no
Question that picture's taken fron hefe looking throggh
here in'tﬁe area wheré Ms. Ferguson téstified there are
prominent trees cleared in 2006. Nothing, nada, zip,
zero. There's no vegetation there whatsoever.

. Again, Exhibit 21, same thing: You're looking
back the other_direction. Same truck. Same location.
Same utility service. Prominent trees here? 'Not a
chance. They don'tAeXist. They never existed.

So, yeah, we think this is a case about
credibility.  We think that in light of the objective
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A
Q.
A
Q

No.

— betweén the house ——

I don't see

Okay.

any.

MR. BRAIN: T would move for the admission of

Exhibit 19.

MR. UHLIG: Sorry.

THE COURT: No. 19 --

MR. BRAIN: No. 19.

THE COURT: -- any objection?

MR. UHLIG: No objection.

THE COURT: Admitted as to No. 19.

(Exhibit No. 19 admitted into evidence.)

THE COURT:v And keep your voice up, pleése,

‘Mr. Brain.

MR. BRAIN: I am trying, Your Honor.

BY MR. BRAIN:

Q.

:OilﬁtO?’p.?’

All right;
Do you

There's two

Let‘s start

Okay.

'Okay.

I do.

All right.

Let's go to ExhibituNo;«QO;
recognize Exhibit No. 20, Mr. Slye?.
pictures.

with the top one.

Now, this appears to still have the
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oo p oo P

(OREN: S B 4

excavation for the septic .system components. Do you

understand. that?
I see excavation. 1I'm not sure what it's for.

Okay. Now --

~Could be the drain field, too. I don't know.

Okay. ©Now, to the left of the.building,ithere‘s a
temporary power pole; do you see that?

Yes.

That‘s_located in the disputed strip; isn't it?

Is'it? I don't know for sure. |

Do you think thét's less than 5.5 feet from the deck?
I don't see the deck,.so —— I'm not positive. I'm not
sure.

Now, we're locdking basically from a‘poiht abéve the-
carport —- see this big.kind of étar thing here on the
side? See that2.

I do.

ALl right. So we're somewhéres a little bit to the

left of that looking down to the southeast towards
Point White Drive and the water, right?

Ckay. Yeah.

. Okay. Where's the dense, lush vegetation on the
"disputed strip?

I don't see a lot of vegetation in this piecture except

for the trees that are hanging .over --
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Okay.

‘—— and on the edge of the bank there.

Okéy. Assuming- that the power pole there is on or over

" the boundary into the disputed strip, if this site had

been heavily vegetated, would yéu expect to see some on
all of that bare area‘dowp there?
Yes. _Here}_again, vegetatioh_can be grass or a little
bush. 'It‘s not necessarily large fir tree. 5o there
wés vegetation on the propérty.
Would you agree with me or diségree with me that
whatever vegetation is in this picture in the disputed
strip would not satisfy the description of overgrown or
impenetrable applied to it by Mr. Uhlig during his
openiné remarks?
Can you point out this spot yoq're referring to here,
énd then I'1ll answer that questioﬁ.
Yeah. Okay.

See the utility service there?

I do.

.Okay. BSo if we draw a line from the corner of the

house to the utility service --

Okay.

.——_ then there's an ‘area to the left.

THE COURT: I don't know what you're looking

" at -— well; no. If you could Jjust éomehow let us ali
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know what you're referring tb because you're showing
the witnesé something.

- MR. BRAIN: -See this vertical objéct here
with the white box on the bottom? That's the ﬁemporéry
power seryice. |

Mﬁ. UHLIG: Excuse me. Wﬂich photo are you
looking at, cﬁunsel? |

MR. BRAIN: We are still looking at Exhibit

- 20.

MR. UHLIG: There's two, photos.

MR. BRAIN: And I wili confine my. questioning
from the beginning to the top. So we'll be looking at
the to? photo on Exhibit 20. .

MR. UHLIG: Thank you.

BY MR. BRAIN:

Q.

That feature is the temporary'elgctrical service for
the construction site. |

Right.

So éverything to the ieft of that would be the disputed
strip; wouldn't it? | ‘ |
ies.

Okay. And, again, my question to you was: With

respect to the area to the left of the temporary power

service that's shown in the upper photograph of Exhibit

20, would you characterize the vegetation on the
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aisputéd.strip there,. as Mr. Uhlig did, as dense, lush,
overgrown impenetrable?
On that narrow littie strip? No.
MR. BRAIN: I would move for the admission of
only tﬁe upper photograph in Eghibit 20.
. THE CdURT: Mr. Uhlig?’
MR. UHLIG: No objection, Your Honor.:
THE COURT: Admitted.
(Exhibit No. 20 admitted into evidence.)
THE .COURT: And that was No. 20, cor;ect?
MR. BRAIN: Correct.

THE COURT: Yes.

J BY MR. BRAIN:

Let's go to Exhibit 21.

All right. You there?
Yes.
Okay. Now we're locking across the west side of the
hoﬁse, correct? | |
This is from the west s;de, yes;
Qkay. So Weét side. Would.you agree with me that iﬁ's
taken from a perspéctive somewhere close to the
propetty line to the west and slightly above a point
which would be directly west of the main structure of
the house?
Léoké like it's taken from about where the wellhead is.
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disputed strip there, as Mr. Uhlig did, as dense, lush,
overgrown impenetrable? . |

A. On that narrow little sﬁrip? No.

MR. BRAIN:. I would move for the admission of
only the upper ph&toéraph in Exhibit 20.
THE COURT: Mr. Uhlig?
MR. UHLIG: No objection, Youf Honoxr.
THE COURT: ' Admitted.
(Exhibit No. 20 admitted into evidence.)
THE COURT: And that was No. 20, correct?
MR. BRAIN: Correct.
THE COURT: fes.
BY MR. BRAIN:
Q. Let's goAto Exhibit 21.
| All right. You there? -

A. Yes.

Q. Okay. Now we're looking across the west side of the
house; correct? |

A. This is from the west sidé, yes.

Q. Okay. So west side. Would you agree ﬁith me that it's
taken from a perspective somewhere close to the
property line to the west ahd sliéhtly above a poipt
whiéh would be directly west of the main structure of
the house?

A. Looks like it'sAtaken from about where the wellhead is.
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Febrﬁary 28, 2007, do jou seé thése treeé?
No. | |

2002, do you see those trees?

Yes.

Where?

» oo ® O 0O

Right here.
THE COURT: ‘Sorry. So just.for:the record,
let's identifyAwhat's being pointed to.
| MR. BRAIN: She's pointing to an area %hich
is south --
MR. UHLIG: Counsel, could you take'a step
back.-
- MR. ﬁRAIN: —-— south and east of the corner
of the Ferguson property. ‘ |
BY MR. BRAIN:
Q. Whaﬁ kind of trees were those?
A. Fir, and there was a madrona there also.
MR. UHLIG: Can fhe witness be seated?
MR. BéAiN: Yeah.
BY MR. BRAIN:
Q. I want to draw your attention fo Exhibit No. 20 to the
upper picture.'
lpo you see those trees in that picture?

A. No.

Q. Okay. How about -- let's go to Exhibit 22.
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A. -- because I'll just see if that's consistent.

THE COURT REPORTER: I'm sorry.. One at a
time, please.

BY MRf BRAIN:.

Q. An areé of disputed strip, approximately starting at .
the southeast. corner of- the deck on the property line
running to the line which is identified as "treeline”
on the Exhibit No. 2 northwards to a point which is
roughly on én east/west line with the northeast corner
of the existing house.

A. Well,. if I was describing, it Wbuld be more of a éurve,'
and it_ﬁould curve upwards at an angle to approximately
the -— to be in a line with the north COrner‘of the

house, northeast corner. .

1Q. So sort of a semicifcle or an oval?
A. Yes. A semicircle, yes.
Q. If you go to .Exhibit.No.. 20, and drawing your attention

to the left side of the upper photograéh.on Exhibiﬁ 20}
aren't you looking across from the north to thé'éouth
directly throqgh"the portion of the property you just
testified was cleared in 20067

A. No. I'm looking —-- it appears to me that the angle is
from here down here.

Q. . Okay. ‘Let's turn —- see this? This is the carport
here, right?. On the north side of the house.
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It appears to be, yes.

- 80 the left hand of the picture would be —-

THE COURT: Sorry. For ﬁhe récord,
left-handed pictﬁre?
MR. BRAIN: The upper picture of Exhibit 21.

THE COURT: All right.

BY MR. BRAIN:

Q.

On the left hend of the picture would be the left-hand
side of the carport. Okay.' -

So the portion of the property that's being viewed
on the left-hand side would be exactly the portion you
just testified was cleared; isn't it?

No.
Back.to’Exhibit 24,
See the temporary utility service?

I see what you've identified as that, yes.

" And if you go back to Exhibit 20 -—- so we've got the:

rlght number here, No. 20

See the’ temporary utility servrce'ln the upper
picture?
I see what -~ I can't‘tell if it was the same thing.
So the vantage point of that photograph includes.a view
directly through the area that youAjust testified was
cleared in 2006
It would -— yes, it would show a portion of it because
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yéu were looking down through theléarport;

Looklng down the left side of the carport?

Well, barely. You re looklng down through the carport.
T think Mr. Slye has already testified that the
temporary utlllty service was in the dlsputed strlp

THE COURT: TIs that a- questlon°

BY MR. BRAIN:

Do you recall him teétifying to that?

No, I don't recall that.

if you assume the temporary utility service'is in the
disputed strip, then the pdrtion to the left of it
Would be exactly in the area you testified was cleared
in 2006; wouldn't it?

We're looking at Exhibit 21 -- 207

20.
The top one. And then if that is in —-- if one assumes’

_that that temporary utility pole, which you've
ideﬁtified és.the temporary utility pole,-is in the
diquted strip( then, ves, thaf would make —— put it
probably right aroﬁnd -— probably right around here.
THE COURT: "I can't see.
THE WITNESS: Excuse me. ‘Right around here.
At this marking whefe it says 12.5.v It‘looks,like that

would be about the location of- it.
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BY MR. BRAIN:

Q. So-then that area to the left.would -- the view would
be right through'that eemicircular area you just
describedlas‘having been cleared ln 2006, correct?

A. Well, it doesn't show that portion'on the photo.

0. If there was vegetation between the vantage polnt of
that picture and the temporary utllity pole in thet
location that was cleared in 2006, would you expect to

have seen it in that photograph taken in 19877

A. Seen what?

Q. The vegetatlon that you say was cleared in 2006.

A, = Well agaln, during the’ perlod of the constructlon,
there was flll that was —— went over onto our property.

Q. I appreciate that, Ms. McKenzile, but you're not

_answering my question. . And in a moment, I'm going to
ask the Court to direct you to answer my questlon,
- which is a really simple one.

And, that is, if there was vegetation in that'area'
in‘1987, wouldn't you have seen it from the perspective
described in that photograph? |

A. .Well, first of all, I have dquestioned your description
of the berspective. | V

"Second of all, you would nor‘necessarily see the
&egetation.becauee of the f£ill rhat was a product.of
the construction process.
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Is it your testimony that Mr. Slye filled that area?
Well, I'm probably not using the term of art correctly.
There was dirt from the ponstruction précess that had
fallen onto our property.

Okay. Wouldn't that be the dirt dgpicted in Exhibit
197

This is dirt. So, yeah, probably.

You recognize this, as Mr. Slye testified, as the east

face of the Ferguson home?

 Yes.

And isn't that picture‘taken from exactly where you

'said clearing took place in 20067

- A portion —— the clearing is much larger than that.

Isn't -- wouldn't ydu expect, if there was vegetation

_continuously from prior to the construction of the

Ferguson residence until 2006; you'd see it in this
photograph taken from the very area you have testified
under oath was cleéred by the Fergusons in 20067?

No. I --— no,'I would not. Becauée, agéin,‘dﬁring thé'
construction process, thére was some, you know, dirt on
6ur property. And this is -- you know, this just shows
a -- a small portion of, you know -- it's not thét'far
a distance from-the-houge, it appears to me.

'Is it ﬁot your. testimony, Ms. Ferguson, that prior to
the constructién of the reéidence, the entirety of the
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disputed strip was covered with_dense, lush, overgrown
vegetation? — | | |

MR. UHLIG: Objection. Misstates the
witness's testimony.

THE WITNESS: Yes;

‘MR;‘BRAiN: T wrote it down.

THE COURT: Answer the question.

MR. BRAIN: Pardon?

THE COURT: Answer the question.

THE WITNESS: Yes.

BY MR. BRAIN:

Q.

A.

» © B O

Do you see any of that vegetation in Exhibit No. 197
No.

Okay. 'So doesn't it not follow,'Ms. McKenzie, that the
vegetation you testified was there before Mr. Slye
began construction was removed by Mr. Slye duriné
construction and nof in 2006 as you've testified by the

Fergusons?

T believe Mr. Slye actually testified that after he

occupied the house, the vegetation returned, went back

to its natural stafe.

Dréwiné your attention to Exhibit No. 44.
Yes. |

See all that pampas grasé the;e?

Yes.
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_ this whole subject matter of whether there were

prominent trees, whether there was cLearing.engaged in,
what the cpnstruction ?hotos hlearly show is that both
Mr. Slye and Ms. McKenzie spent a lot of time denyihg
what is absolutely.undeniahlé based on the evidence,

and that is the trees that were purportedly cleared in

2006 simply didn't exist.

In that regard, again, I would draw your attention

to Exhibit'l9 —— excuse me —— Exhibit 19; the

" photograph on the upper part of Exhibit”20} Exhibit 21;

the phétograph on the left—hand side; Exhibit 24, the
photograph on-the bottom; téstimony there being thatn
the only trees dépicted in that pictureAate actually on
the other side of Point White Drive, and I would note.
that that testlmony s uncontroverted

The same is equally true of some of the pictures
relatlng to the location of the construction equlpment
Clearly Mr. Slye graded and filled substantlal portions
of the.property. In fact, as I recall Ms. McKenzie's
explénation as to why you couldn't see trees, which she
clalmed were cleared in 2006, immediately adjacent to
the east-facing 81de of the Ferguson house. was because
Mr. Slye had filled over them. That was her response
when looking at Exhibit 19.

So the bottom line is that all of thé objective
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evidencé establishes that at tﬂe point in tiﬁe Mr. Slye
chpieted_construction of the residence, he had
cleared, graded, filled the disputed strip, strip?ed.it
of ﬁhat little vegetation there was at that poiht in
time;‘ahd that, in ény case, the végetation, that
dense, lush, overgrown vegetation which Ms. McKenzie .

claimed existed on the property up to 2006, was gone in

1987; and as observed by Mr. Ferguson in 1994,'had been-

replaced by blackberries growing in that area, which he
subsequently removed, lawn, pampas grass, which shows

up in photo after photo after photo, which doesn't show

~any trees.

What that leaves us with, ultimately, are aerial

.photographs. We can use a cbuple of these to

illustrdte what I consider to be fundamental problems
with relying on this evidence.

Also ask the Court to look at Exhibit 46, and then

" I'11 put this one -- I'm not sure where I can put it.

We'll leave it right here.

‘Here's the problem with aerial ﬁhotographs, Your
Honor: Numbér one, where the trunk of the tree is
located is not the same thing as'where its shadow will
be from'6000 feet 'in altitude, or where the lateral
extent of its branches will be. All right.

The thing that has always struck me about these

350




10

11

12

13

14

15 -

16
17

18

19

20
21
22
23

24

25

Ferguson v. McKenzie S June 4, 2014

Look at the phot@graphs. The whole.contehtion
that du;ing the period of Mr. Slye's construction
activities the disputed strip was dehsély and -lushly
vegetated, of any time thereafter/ is simply ‘
unsustainable. It's inarguable.

Look at Exhibit 25. What's the testimony there?

That the only trees that are depicted in Exhibit 25 are

on the other side of Point White Drive, which is

completely consistent with the later photographs, which
Ms. Ferguson can testify fo.' |

You got Exhibit 17. Backhoe parked well into the
disputed strip. ©Nothing but disturbed earth in the
area she says was cleared in 2006.

Exhibit 20, the upper photograph: I ﬁéan, there's
the power -- temporary power supply. There's no
question that picture's taken from here lboking through
here in the aréa Whefe Ms. Ferguson testified there are
prominent trees eleared iﬁ 2006. Nothing, nada, zip,
zero. There's né veéetation there whatsoever.

Again, Exhibit 21, same thihq:' You're looking
back the other'directioﬁ. Same truck. Same location.
Same utility service. ﬁrominent treeé ﬁere? Not a
chance. They don't exist.- They never existed.

So, yeah, we think fhis-is a case about
credibility. We think that in light of the objective
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evidence, the testimony that Mr. and Ms. McKenzie have
offered here is siﬁply lacking in credibility.

I think that's equally true of Mr. Slye. And the
excuse that Mr. Uhlig offers is that Mr. Slye is a
disinteresﬁed party: The only reason he's not a party
to this litigatioh, as I may remind the Court, is you
dismissed him in aﬁ.interlOCutory summary judgment
order. So his participation in this particular dance’
is the subject matter now in the bands of the court of
appeals,. because it wasn't a f£inal oxder. |

If you didn't notice, throughout the periéd of his
testimony, he had the same lawyer that represented him
when ﬂe was a party sitting in the back of the
courtroom.

Going to their.trialAbrief,'notice that they cite

to a declaration which was submitted in relation td the

Asummary Jjudgment proceeding in which he testifies he

didn't clear, £ill, grade, or construct any.
improvements in the disputed strip cited in their trial
brief.  Compare that to his testimony when he was

sitting here. "Yeah, I filled it. T cut down trees.

I got permission to do it. I put a tight line. I put

a power service. I put a retaining wall." This man's
credible? I don't think so.

. S0, yeah, we think it's all about credibility. We
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disputed strip there, as Mr. Uhlig did, as dense, lush,

" overgrown impenetrable?

On that narrow little strip? No.

MR. BRAIN: I would move for the -admission of

only the;upper photograph iﬁ Exhibit 20,
A THE CQURT:' Mr. Uhlig? |
MR. UHLIG: No objection, Your Honor.
THE COURT: Admitted. -
(Exhibit No. 20 admitted ;n£¢ evidence.)
THE COURT: And that was No. 20, correct?
MR. BRAIN: Correct.’ |

_ THE COURT: Yes.

BY MR. BRAIN:

Let's go to BExhibit’ 21.
All right. You there?
Yes.
Okay. Now wé're iookihg écrossAthe west side of the
house,.corréct?
This is from the west side,'yes.. .
Okay. So westAside‘ Would ybu agree with me that it's

taken from a perspective somewhere close to the

.property line to the west and slightly above a point
.which would be diiectly west of the main structure of

_the house?

Looks like it's taken from about where the wellhead is.
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Q.

P

o » o

The wéllheadh you mean the'circular-symbol next to the.. -

retaining wail —

Yes.

__ that's connected to the 100-foot radius.
Somewhere in there.

Péispective would be looking down int§ the disputed

strip to the southeast.

On the left-hand picture here.

Yeah.

" Yeah.

We're oniy talking about the Yefti-hand one.
vAnd the reason we know it's the west side is

because it's QOt that little deck off the door.

‘The other side has a deck as well.

Did it? Gee. 'The pictures I have doesn't seem to show
it. :But this is the wést side ﬁevgrtheleSS¢ Okay.

And we see there's a pile of consfruction debris -
and some donstrucﬁion.lumber énd'thaﬁ same panel van

again. See that?’

‘Oh, yeah. Through the window.

That's parked in the disputed strip; isn't it?

I can't tell from the picture. '

Let's go to Exhibit 23vthen. And I want to ask you
about the upper right-hand picture. '

Excuse me?
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>

- O

©

o ®» o P

The upper .—-

Which one is 2§?

You'got it there.

This one?

Yeah. S§ if you —- yeah. The 6ne with the orange van
in it. |

éot it.

Okay. 'And if you.go back to 21 there —— all right?

Yes.

That's sort of a picture of the same thing.

It is.

Okay. So where do you think that upper right-hand

“picture in Exhibit 23 was taken from, Mr. Slye?

Kind.of off the front of the house.

Okay; So ——

It's not a very good picture.

You're talking about off the froant of the ﬁouse.

You're talking about someplace immediately to the south

of what's been marked as the deck here on Exhibit

No. 2.
Yeah. I mean -— yeah. Somewhere in the front of the
house. There somewhere —— I'm not sure exactly.

So somewheres in the front of the house looking towards
the southeast again?
Yeah.
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Q. 'Through the disputed strip?.

A. ‘In that direction, yeah.

Q. Okay. And that would be an area, wouid it not, which
should have been, in Mr. Uhlig's description, covefed
with dense, iush, overgrown vegetation?

A. I didn't hear his description so I can't answer that.

Q. bkay.

MR. BRAIN: I would like to move for the
admission of the-left—hand picture in‘Exhibit.Zl and
the.upﬁer right-hand picture showing the van in Exhibit
23. |

IﬁE COURT: Any objection?

MR. UHLIG: ©No objection, Your Honor.

THE COURT: Admitted.

_(Exhibit Nos{'21 and 23 admitted into
.evidence.)

THE WITNESS: May I please have some more
water? | |

MR. BRAIN: Yeah. Sure.

THE WITNESS: Thanks.

MR. BRAIN: You're welcome.

BY MR. BRAIN:;

Q. Let's go to Exhibit 327

Do you recognize Exhibit 327

A. I do.
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is that tree.

Okay. Now, I want to find one other picture first.

Let's go to E#hibit 23 for a minute. We'll look -at the
picture in the upper right-hand corner.
The.panel.truék?
Yeah. And if you go back to the lower picture-on 25 -
all right? That's the same panel truck, righf?
23?7 23 and 252 A
And 25. Right; Or 24. Excuse me.

‘The problem is, if you iook at the tab behind it
instéad of the one in front.
Well, they look alike.
They-ao.

So that's the same'panel van, right?
All I can say is they look alike.
They look’élike.
' And we'havé.one more, 1f I could fina.it quickly.
If you could go to 22. The left—hand picture.
927 The left —- I have ——
I-did it again. }Zi; Got to ;ead the number on thé.
left, not on the right. . A
Yes.
And that's the same panel van seen throuéh the windows
of the house, right? | |
Well, again, it's a'yeilow van.
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Right. And Mr. Slye testified tﬁat that pictufe was
taken from the perspective about like this, which would
put the same panel van in épproximately the same
positibn és in.Eghibit 24, right? |
This déesn‘t'lbok.like thé same perspective to me.
The perspective is'sligﬁtly differeﬁt; as Mr. Slye
testified;. The perspectiVe in Exhibit 24 is from
higher up and more behind. But, in this Céée, we're
}odking at Exhibit 21 through the set of windows on the
southwest cqfnét of tﬁe west side of the existing
house. | | |

See that?
I'm trying to orient the picture to where'?ou're
poin£ing. .
So thé face of the house that you're looking at here is
the west face. There's the main éntﬁance.

There's the panel van in the back; correct? '

Do the-prominent trees>that you've testified to
previously appear in Ekhibit 215'
21, it appears t6wﬁéf£h$£"it;s tﬁe tall tree above the
house.
On the far side_oflthe panel van?
Well, the panel van is not in relation to it. It
appears it's the fir tree that you éee.coming out'from
the top Qf the house. |
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Q. | Okay. From that perspective, could you tell where the

trunk of the tree is located?

A. Well, I know whére the truck of the tree is located.

Q. I want you to go to Exhibit 32. Okay?

See that clump of trees in the middle of Exhibit

327

A. Yés.

Q. See ﬁhat bfight orange—colbred curved branch going up
there? |

A, Yes.

Q0. ©Okay. And going back to Exhibit 24, doesn't that
appear to be the same bright orange-colored branch
sticking up the tob of the right front corner of that

panel van?

A. Well, it could be.

Q. Uh-huh. Now —-

A. But there are lots of trees, so I don't know for sure

if it's the same tree.

Q. Well, see; here's the éituation: Mr. SlyeAtestified
that Exhibit 32 —— mark it on here —- was taken from
this location looking almost dead east. Okay? Which‘
would actually place that clump of trees in the middle
of the picture on the far side of Point White Drive and
not even on youf préperty.

Is that not correct?

292




10

11

12

13
14

15

16
17
18

19

20

21

22

23

24

25

Jane McKenzie - cross ' June 4, 2014

That's your --— ﬁhat's your'éerspective. There are
trees dn the other side of Point White D?ive. |
Uh-huh.

My testimony is fhat there were trees on our p?operty
also. |

Shéw me. where they'are in these picturés.

I —— as I told you, on one of the eihibits, it.appeared
thaf the top of fhe tree —— I don't remember wﬁat'
number we_were.lookiﬁg at. |

21, I think.

21. It appears to be the top of the tree that ié above
the —- you know, the housé under construction, given'
the perspective that you tell me fhis‘is being taken |
from. |

Okay. You can't see the base of the tree from that

picture. Okay.

Let's go to E#hibit 33. You got that same yellow’
truck theré. | o

Both Mr. Slye and Mr. Fergﬁsoﬁ testified fhat thé
property line rﬁns diagonélly from the corner marker,
which is partly obscured from fill in the lbwer.
left-hand corner, to a point about an
equivalent -- through a point which would be
equivalent to the lower corner of the left-hand window
of the pénei-van.
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A. Is —--

0. So was it ybur testimoﬁy that thié is the area that was
densely, lushly overgrown to the right of that property
line?

A. Actually, the properfy line; as I poinfed out, is
loéated —— if T may.

Q. Yeah.

We're talking —— where do YOu.think’the property
line is in this picture? '

A. If you're talking about this concrete marker~in the
lower left-hand corner --

Q. And Mr. Slye identified as being right here.

A. Tﬁé -— actually, the corner of our property

-is —— excuse me, Your Honor —— as we can see is
the —- there is as corner marker that is more right in
here, .

Q. . dkay. Mr._Slyé identified that concrete monument as
béing a- boundary marker located in this position, the
same oﬁe that's depicted in Exhibit 33. Okay?

And he testified that the panel van would be
wholly or partially on the disputedlstrip. Okayf

A;‘ That's what he testified.

Q. Okay. So woqldn't,that mean if that's accurétéﬁ that

evérything to the —~ diagonally to the lower
left —-- right-hand corner of that photograph, between
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Q.

the monument and the panel van, would depict the
disputed strip, correct?

I'm afraid you're confusing me.

‘Sure. Hand me the marker lere for a second.

Mr. Slye's testimony is that the panel van ‘is

.located —

MR. UHLIG: Counsel, could you step back one

foot? Thank you.

BY MR. BRAIN:

—— right here. Okay. And thé picture‘is taken from
the right looking up the property line. Right?
Thére‘s'the corner marker. Taken ffom séme point down
here. There's fhe corner marker. Panel van. You're
looking up the disputed strip. |

Theré should bé lush, overgrown vegetation on the
right~hand side of that photograph between the camera
lens and the panel van; shouldn't tﬂére?
Well —- |
According toAyour téstimony.
I would.say that, for one thing, the perspective is
different. And, in Exhibit 33, the angle of whiéh one
is looking more south -— or is more northwest. And the
house itself is situated so it looks more to the
southeast. |

So this is -— this ié not the same angle as the
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exhibit -— whatever that is —— 2A.
Now, again, accordihg to Mr. Slye, that picture was

taken from a point about here, depicting the.conbrete

" monument and the panel van. Right? And that. would be

looking di;ectly up the property line to the nofth.

Do you see any of the lush, overgro&n vegetation'
on the property from the right-hand side of that
photogréph between the lens of the camera and the panél
van parked in the disputed strip approximately in the.
area of the carport?

Well} again, as I said, ﬁhis is at a different angle
than that. So it's difficult to transpose from this
picture to Exhibit 2A because it's a completely
different angle looking at the Ferguson residence.
Okay.’ You've already testified - aﬁd I've wrote it
down; that the entirety.of the disputed strip was, and
I quofe, dense, lush, and overgrown.: Okay?

And isn't it true, Ms. McKenzie, that if you're

_standing here looking at something parked there, you

would expect to see dense, lush, overgrown veéetatioh
based on your testimony?
Well, as I've also testified, this is -- and would yoﬁ
like he tolﬁse the pointer? Would that be —-
Sure. Go right ahead. :

THE COURT: Please.
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THE WITNESS: There is -— this is steep
through here. And( you. know, there aren't really trees
on there except the ones that I pointed gut. And then
it —— and then on up here. Yes. This would be denéeL
luéh vegetation with trees and shrubs, et cetera.

The —- but relating it td that picture —-- for one
thing,'the pictufe‘is so unclear, it's hard to tell
what you're looking at except for the house; you can
see the house --

Q. If you can —-

THE COURT: Wait. You're both talking at one
time..

Let the witness finish her comment.

BY MR. BRAIN:

Q. Were you done? I'm sorry to interrupt you.

A. Yes, I'm done.
Q. If you were standing hefe, Ms. Ferguson —— OT

Mé. McKenzie,-and the truck is parked here and there's
a tree hére, don't ydu‘thiﬁk it wéuld obscure the view
of the truck?

MR. UHLIG: Your Honor, I'm goiﬁg £o object.
It Seems like this question has been aéked severall
times, and she's'fﬁlly explained her —

MR. BRATN: I would submit, Your Honor, it's
been asked numerous times without getting a credible
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Q.

answer.

THE COURT: Well, I'm not going to comment on
whether of not it.was a credible‘answei, but'the.
questlon can be asked as 1t relates to just the diagram
separate and apart from this Exhlblt 33, which seems to
be the issue here, trylng to relate 33 to the dlagram

The last questlon was just pointing to Exhibit 2A
and the hypothetical or the -~
' Mﬁ. BRAI&: Right.

THE COURT: -—- situation asked. 1f you can
answar that gquestion --

MR. BRAIN: Yaah.

THE COURT: -- if you can answer it; fine.

If you can't, you‘can't.

BY MR. BRAIN:

T will answer it —— just to clarify, based upoh what

the judge has said, hypothetically, assuming there's a

bright orange panel van parked in the dispu;ed strip
adjacent to ﬁhe logationfof the septic tank but in the
dlsputed strlp, which I believe was Mr. Slye's |
testlmony, and you're standlng at the top or close to
the top of the break in the slope looking in the
dlrectlon of that panel van, isn't it true,

Mé. McKenzie, that you would expect to see both the -
trees and the lush, danse, overgrown vegetation that
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you've testified to between you aﬁd‘the panel van?

Well, first of all, as I said when pointing out the

"1ocation of the trees, I could not do with great

precision because it's —— you know, I don't have the

topography there and all.

The —— as to —-- as to what you can see at a
Certain point —-- and, you know, again, I point
out -- excuse me for not speaking so that you can

transcribe so easily.

But as I pointed out before, the -- there was some
£ill dirt-that was on our property during the
construction piocessL To the —- however, to the east
of that was lush, green, overgrown property.

T think we'll move on at this point in time.
Do you know when that corner market, the one that

you referred to,. the nail marker, in the‘asphalt”on the

driveway ﬁas placed?

I belleve that was placed ‘pefore we owned the property.

Okay. Do you recall Mr. Slye's testlmony that they

‘didn't locate.any corner mafker at the southern part of

your property when they visited,with Mr. Ferguson
during the inspection period for his acquisition of the
house in 19947?

I don't recall his exact testimony.

Okay. With respect to the trees topped by Puget - Sound
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Energy that you were talking about, did they request

any permissién from you to remove thoge trees?

No.

Doesn't that sugéest to.you, Ms. Ferguson, that the
trees weren't actqally on your property, that they wéré

on the Point White right-of-way?

. . No.

Think Pugét Sound Energy just trespasses on people's
property and cuts their trees down? Is that your

testimony here today?

‘That's not ﬁy testimony, no.

Okay. But it was Puget Séund Energy who did the
topping, correct? |

That's my recollection.

Okay. And inA§our understanding/ was the puréose forv
topping thosé trees to'remqve’interferénce with the
power lines? |

That was my understanding, yes.

'So that —- |

They may have given us notice. 1It's been a’lohg time.

I don't have a recollection of whether they did.

. Now, you're an attorney licensed to practice law

attached to the Civil Division of the Prosecuting
Attorney for King County, correct?
I'm retiréd. I am an attorney licensed, though.

300




~10

11
12
13
14
15
16
17

18

19

20

21

22

23

24

25

Jane McKenzie - cross ‘ : June 4, 2014

O P O

0

When did YOu retire?
T retired about a year and a half ago.A
And what kind of things did you practice coﬁsistently

as a civil deputy for King County?

- You know, I provided -— mainly it was in an advisory

role to}the?County;

And what kind of subject matters did you provide advice
on? |

Well, two of my principal élients were the King County

Board of Health and the Seattle XKing County Department

- of Public Health.

Okay .

I also, you knbw, represented other agencies ana, you
know, and céunsel,.et'cétera, as needed.

In relation to public health issues?’

No. Relation to other issues aiso.

dkéy. Anything related to real estate?

No. ‘ .

Ckay . Now, . it's my understénding that Pugét Sound
Energy installed upderground power lines on the access
on the east side of'Lot 13, your access to YOur‘main
house.

Tt would have been on the -- it was on the east side,

. but on the west side of the access road.

Okay. ,And when that happened, didn't you insist that
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ﬁhey be placed in a recorded easement?

I didn't insist that. They wanted it in a recorded

casement. It was their eééement. I wanted theﬁ placed
underground, and they conditioned their doing that on
our gfanting an easement.

So they specifically wanted a reéorded easement
authorizing the use of. your property?

For purposes of maintaining the line, yes. '
Underground power lines?

Yes.

But at the point in time Mr. Slye blaced his pﬁwef.
lines across that portiocn of LotA13 connecting to the
gtility pole, you didn't discuss with him Whetherithefe
shéuld be an easement?

Did I discuss withAhim whether that should be an
easeméﬁt? No.

Now, you offered a bunch of testimony about in 1987
when the house was being consf;ucted you knew.where the
propértiesblines weﬁe.

I knew generally.

How di& you know that?

Well, because I knew the corner down here that -— that
the soﬁth end, and I knew noith end. And so it ran
north and gouth.

So yoﬁr téstimony is you knew that this corner marker
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was in the asphalt down there?

Yes.

In 19877

That's my recollection.

' When the house construction started?

That's my recollection. Yeah.

You sure thét road was even paved at that point in
timé?

No, I‘m not.

So do you know whethef or not surveyors geqerally make
a practice of putfing nail corner markers in dirt
roéds?

Idonﬁ:hmw

Okay. Now, during the course of your testimony, in

discussing the kind of vegetation that was on the

property, I never«ﬁeard you mention pampas grass.
Was there pampas grass on the. property prior to
1987? |
I-aon't reéail whether there was oxr not.
Okay. ‘Do you recall Mr. Slye putting pampaé grass on
the property?
I recall he testified to that, yes.
Okay¥~'Now - |
MR. UHLIG: Objection. Just to dlarify "on
the properfy." AThere‘é several properties.
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MR;:BRAIN: Thaﬁ's an approbriate'questionﬁ
‘BY MR. BRAIN: |
Q.  Did you'understand, during the.question, I waé talking
"about the disputed strié and not generally the entireﬁy
of Lot 137 A
A. I didn‘t'understand that he‘put pampas grass on the
disputed strip. |
Q. .Okay. Now, during the course of Mr. Ferguson'é
testimony yesterday, Mr. Fefguson testified that with
respéct to Exhibit 53, the pampaé Qrass depicted in
that photograph had beeﬁ present since his acquisition
of the house, and that he understood the pampas grass
- were planted by Mr. Slye;' Okay .
~Isn't it true, Ms. Fefguson, that 1f yqﬁ were
walking along Point White Drive, you would havé -

‘THE COURT:’ Excuse me. I ——

MS. FERGUSON: McKenzie, not -——

MR. BRAIN: 'McKenzie. I'm sofry.

THE COURT: Hang on just a minute. We can't
have comments from the back. Even if}you'identify'that
there's a mistake, it's nét apptopriéte to be calling |
out the mistakes that may be made by the attorney.

THE:WITNESS: Okay.

MR. BRAIN: And I apologize. It runs in my
family that we just mess up on names all the time.
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BY MR. BRAIN:

Q.

Ms. McKenzie, isn't it true walking along Point White

"Drive, if,thosé pampas grass had been_there for years,

since 1987, '88, that you would have seen them?

As I testified, in 2006, I .saw that there was

substantial clearing. Prior to 2006, I could not see

 that cleared area in there.

Okay. So the area where the substantial clearing took
place, right, is that the same area —- this is mine.

Let's use the official one ~— are depicted in Exhibit

24, where that panel van is sitting?

No.
Where would that substantial clearing have been?
It would have beén ——~ assuming that this is the
Ferguson house and we're —— we hust be facing south --
Wel;; at the angle which the house is at, then the
cleared area would be to my left of this photograph.
Okay. 'So,iagain, panel van's dbwn here someplace. it
would have been over here?

MR. UHLIG: Counsel, if you would step back
one foot. | |

MR. BRAIN: Sorry.

'BY MR. BRAIN:

Q. ‘Would have been to the north and west of the line drawn

between the northwest corner of the existing house and
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the utility the pole?
A. Through here.
THE COURT: Let's identify for the
record what — ‘
THE WITNESS: Did you see that?
- THE COﬁRT: I saw it, but we need to identify
it for the record -—- ‘
BY MR. BRAIN:

Q. Let me see if this is consistent -——

1A. I ¢an draw it again and perhaps give a verbal

description. Would that be best?

Q. That ﬁould be ferfect. Let's refer to notations so
somebody can —-—

A. Okay. It would be -— the substantial clearing would be
approximately frqm the deck on out about 60 feet and
then curving back at an angle probably going up ten or
15 feet and then curving back. -

Q. So basically the portion of the property between the
southeastléorne£ of the déck gnd the noftheast

corner -- or the northeast corner of the existing house

to the point --. a line marked by the treeline.
A. Well, as —- I described what I was saying. .

Q. Xéah. Is that consistent with —-
A. Well, you'll have to tell me again -—-
Q. Again —
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' _— pecause I'll just see if that's consistent.

THE COURT REPORTER: I'm sorry. One at a

time, please.

BY MR. BRAIN:

Q.

An area of disputed strip, approximately starting at
the southeast corner of the deck on the property line

running to the line which is identified as "treeline"

on the Exhibit No. 2 northwards to a point which is

roughly on an east/west line with the northeast corner

- of the existing house.

Well, if I was describing,'it would be more of a curve,
and i£ would curve upwardé at an'angle to approximately
the -~ to be in a line with the north corner of the
house, northeast cornér.~

So sort of a semicircle or an oval?

Yes. A semicircle, yes.

-If you go ﬁo Exhibit No. 20, and drawing your attention

to -the left side of the.upper photograph on Exhibit 20,
aren't you looking across from the north to the south
direcfly through the portion of the property yoir just

testifiéd’was cleared in 20067

. No. I'm looking —— it appears to me that the angle is

from here down here.

Okay. Let's'turn -- see this? This is the carport

here, right? On the north side of the house.

307




10
i1
12
13

14

15

16

17

i8

19

20

21

22

23

24

25

Jane McKenzie - cross . : June 4, 2014

It appears to be, yes.
So the left hand of the picture would be --
THE COURT: Sorry. For the record,
left-handed picture?.
| MR; BRAIﬁ: The upper picture of Exhibit 2ir

THE COURT: ‘All right.

BY MR. BRAIN:

Q.

On the left hand of the pictufe wouid be the left-hand
side of the carport. Okay.' :

So the portion of the property that's being viewed
on the left-hand side would be exactly the portion you
just testified was cleared; isn't it?

No.
Back to Exhibit 24.

See the temporary utility serviceé
T see what you've idgntified as thét, yes.
and if you go back to Exhibit 20 -~ so we've got the
right number here, No. 20. ‘

See fhe temporary ufiiity service in the upper
picture?

I see what —— I can't tell if it was the same thing.

So the vantage point of that photograph includes a view

directly through the area that you just testified was °

. cleared in 2006.

It would —— yes, it would show a portion of it because
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you were looking down through the carport.

Looking down the left side of the -carport?

Well, barely. You're looking down through the carport

I think Mr Slye has already testified that the

temporary utility serVice was in the disputed strip..

THE COURT: Is that a question?

BY MR. BRAIN

Do you recall him testifying to that°
No, I don't recall that.
If you assume the temporary utility service is in the

disputed strip, then the portion to the left of it

would be exactly in the area you testified was cleared .

in 2006; wouldn't it?

We're looking at Exhibit 21 -- 207
20.
The top one:. - And then if that ig in — if one assumes

"that that temporary utility pole, which yonlve

identified as the temporary utility pole, is in the
disputed strip, then, yes, that would make - put it
probably right around. —-— probably right around here.
THE COURT: I can't see.
| THE WITNESS: Excnse me. Right around here.
At this marking where it says 12.5. It looks like that

would be about the location of it.
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BY MR BRAIN:

Q.

So then that area to the left would —-- the view would

be right thrpugh that semicircular area you just
descrlbed as having been cleared in 2006, correct?
Well, it doesn‘t show that portlon on the photo.

If there was vegetation_between the vantage point of
that pictﬁre and the temporary uti;ity pole in that
location that was cleared in 2006, would you expect
nave seen it in that photograph ‘taken in 19877

Seen what? | '

The vegetation that you say Was'cleared in 2006.

.Well, again, during the period of the construction,

there was fill that was -- went over onto our proper
I appreciate that, Ms. McKehzie, but you're not
answering my question. And in a moment, I'm going t
ask the Court to direct ycu to answer my question,
which is a really simple.one.

And, that is, i€ there ﬁas vegetation in that a
in 1987, wouldn't ycu have seen it from the perspect
described in that photograph?

Well, first of all, I have questioned your descripti
of the perspective.

Second of all, you would not necessarily see th

. vegetation because of the £ill that was. a product of-

the construction process.
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Is it your testimony that Mr. Slye filled that area?

Well, I'm prbbably not uSing.the term of art correctly.

There was dirt from the construction process that haq
fallen onto oﬁr propefty. | |
Okay. Wouldn't that be the dirt depicted in Exhibit
197 - | |

This is dirt. So, yeah, p;obabiy;

You recognize this, as Mr. Slye testified, as theleést
face of the Ferguson home?

Yes.

And isn‘t_that.picture taken from exactly Where you

said clearing toék place in 20067

. A portion -— the clearing is much larger than that.

Isn't —~Awouldn't you expect, if there was vegetatioﬂ
continuously from prior to the construction of the
Ferguson residénce until 2006, you'd see it in this
photograph taken from the very area you have testified
under oath was cleared by the Fergusons in 20067?

No. I -— no, I WouldAnof. Because, again, during the

construction process, there was some, you know, dirt on

‘our property. And this is -- you know, this just shows

a —- aismall portion of, you know -—.it's not that far
a distance frpm the house, it appears to me.

TIs it not your testimony, Ms. Ferguson, that pfior to
the construction of the residence, the entirety of the
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disputed strip was covered with dense, lush, covergrown

ﬁegetation?

"MR. UHLIG: Objection. Misstates the
witness's testimony. |

THE WITNESS: Yes.

MR. BRAIN: I wrote it down.

THE COURT: Answer the question.

MR. BRAIN: Pardon?

THE COURT: Aﬁswér the question.

THE WITNESS: Yes.

BY MR. BRAIN:

Q.

B O B O

Do you see aﬁy of that vegetation in Exhibit No. 197

No.

Okay. So doesn't it not follow, Ms. McKenzie, that the

"vegetation you testified was there before Mr. Slye

" began constfuction was removed by Mr. Slye during

construction and not in 2006 as you've testified by the

Fergusons?

T believe Mr. Siye actually testified that .after he

occupied the hbuse, the vegetation returned, went back

to its natural state.

Drawing your attention to Exhibit No. 44.
Yes. |

See all that pampas grass there?

Yes.
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this whole subject matter of whether there were
prominent trees, whether there was clearing engaged in,
what the construction'photos clearly show is that both

Mr. Slye and Ms. McKenzie'spent'a lot of time denying

what is absolutely undeniable based on the evidence,

and that is the trees that were purportedly cleared‘iﬁ
2006 simply didn't exist.

. In that regard, again, I'would draw your'attention
to Exhibit.l9 —— excuse me —- Exhibit 19; the-
phqtograph on the upéer part of Exhibiﬁ 20; Exhibit 21,
the photograph on the left-hand side; Exhibit 24; the
photograph on the bottom; testimonY’there being that
the only trees depicted'in that picture are actuélly on
the other side of Point White Drive, and I would note
that thaf teséimony's uncontroverted.

The same is equally true of-some of the picfures

- relating to the location of the construction equipment.

Clearly Mr. Slye graded and f£illed substantiél portions
of the éréperty. In fact,las I reéall Ms. McKehiie's
explanation as to why you couldn't see trees, which she
'c;aimed were cleared in 2006, immediately adjacent to
the eést-facing side of the Fékguson house was because
Mr. Slye had filled over them. .That was‘her response
when looking at Exhibit 19.

| So the bottom line is that all of the objéctive
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evidence estébliéhes'that at the pqint in time Mr. Slye‘
completgd‘construcﬁion of the residence, he had
cleared, graded, filled the disputed strip, stripped.itv
ofvwhat little végetation_there was at that point in
time; and that, in any case, the vegetation, that
dense, lush, bvergrown vegetation which Ms. McKenzie
claiméd existed on the property up to 2006, was gone in
1987; and as observed by Mr. Ferguson in 1994, had 5een
replaced by blackbefries growing in thaf area, which he
subsequently removed, lawn, pampas grass, wﬁich shows
up in photo after photo after phpto, which doesn't show
any trees.

What thét'leaves us with, ultimately, are aerial’
photographs. We can use a couple of these to -
illust;até what I consider to be fundameﬁtal problems
with .relying on this evidence.

Also ask tﬁe Court to look at Exhibit 46, and then |

I'11l put this one —-- I'm not sure where I can put it.

We'il leave it right here.

Here's the problem with aerial photographs, Your
Honor: Number one, where the trunk of the tree is

located is not the same thing as where its shadow will,

be from 6000 feet in altitude, or where the lateral

extent of its branches will be. All right.
The thing that has always struck me about these
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Look at the photographs. The whole contention

that during the period of Mr. Slye's construction

.activities the disputed strip was densely and lushly .

vegetated; or any time thereafte;, iLs simply
unsustainablgg It's inarguable.
Look at Exhibit 25. What's the'testimony there?
That the only trees that are depicted in Exhibit 25 are
on the o£her side of Point White Drive, which is
completely qonsistent with ﬁhe later photographs, which
Mé. Feréuson can testify té.
| You got Exhibit 17. Backhoe parked well into thé
disputed strip. ©Nothing But disturbed earth in the
area she says was cleared in 2006.
, Exhibif 20, the upper photograph; I mean, there's

the power --— temporary power supply. There's no

'question that picture's taken from here looking through

here in the area where Ms. Ferguson testified there are
prominent trees cleared in 2006. Nothiné, nada, zip,
zero. There's no Vegetation'theie whatsoever.

Again,gEgh;bitw21v same thing: You'zre lboking
back the other direction. Same truck. Same location.
Same utility service. Prominent trees heie? Not a
chance. They don't exist. They never existed.

'So, yeah, ﬁe think.this is a dase abouﬁ
credibility. We think that in light of the obje,étivel
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' evidence, the testimony that Mr. and Ms. McKenzie have

. offered here is simply lacking in credibility.

I think that's equally true of Mr. Slye. -Aﬁd‘fhe
excuse that Mr. Uhlig offers is that Mr. Slye is a
disinterested party. The onlyyfeason he's not a party
to this litigation, as I may remind the Court,-is you
dismiseed him in an interlocutory summary judgment
order. So his participatioﬁ in this pérticulér dance
is the subject matter now in the ﬁands ef the courﬁ of-
appeals, because it wasn't a final oxrder.

If you didn't notice, throughout the period of his

‘testimony, he had the same lawyer that represented him

when he was a party sitting in the back of the
courtroom.

‘Going to their trial brief, notice that they cite.
to a declaration which was submitted in relation'to the
summary judgment proceeding in which he testifies he
didn't clear, fill, grade, or construct'any
improvements in the dieputed strip cited in their trial
brief. Compare that to his testimony when he was
sitting here. "Yeah, I filled it. I cﬁﬁ down trees.

I got permission to do it. I put a tight line. I put

a power service. I put a retaining wall." This man's

credible? I don't think so.
' S0, yeah, we.think it's all about credibility. 'We
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1 .~ think the witnesses that festified‘on beh&lf of the
2 defendants, when viewed in relation to the objectivé.
3 1 evidence, are complefely lacking in credibility. And
% 4 the fact of the métter‘is, T think the plaintiffs havé
% 5 _ ﬁet their burden, have demonstrated that within the
6 period of Jume 23rd, 1994, through June 23, 2004, the".
| 7 circumstances justifying a finding by'this Court toi
"8 quiet title on.an adverse posséssion theory existed.
Y .9 Thank you. A
| 10 THE COURT: Anything else, Mr. Uhlig?
11 : MR. UHLIG: Nothing further, Your Honor.
12 . THE COURT: All right. As far as the
13 exhibits are concerned, we have what is still marked as
14 23, 1A. | |
% 15 - ~ Did fou‘resolve how to address that,'whether or
? 16 not you are actually seekihg the clerk to keep those
i 17' ' large posteis és exhibits, or were you coming to some
é 18 stipulation about a ~— |
} 19 MR. ERAIN: Can I ask a question?
i . 20 TﬁE COURT: -— equally reliable rendition? .
% 21 Yes. | o
} ‘ 22 _ MR. BRAIN: Would they be of vélue to you in
- 23 your delibgrations? |
24 | ' THE COURT: Well, I've got 1 and 2 in my box.
25 The only diffefencé, as I'can tell, is that the;e is a
372
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>

- @

>

(O T A O

The wellhead, you mean the circul#r'symbol next to the
retaining wall ——'.-‘ |

Yes.

-— that's connected to the 100-foot radius.

Somewhere in £here.

Perspective would be looking down into the disputed
strip to the<éoutheast.

On the left-hand picture here.

Yeah.

" Yeah.

We're only ﬁalking about the leff—hand one.

And the reason we knéw it's the west side is
because it's got thatvlittle deck ofﬁ'the door.
The othe£ side has a~déck as well.

Did it? Gee. The picturés I have doesn't seem to show

~it. But this 1s the west side nevertheless. Okay.

And we see there's a pile of construction debris

and some construction lumber and that same panel van

- again. See that?

Oh, yeah. Through the window.
That's parked in the disputed strip; isn't it?

I can't tell from the picture.

‘Let's go to Exhibit.23 then. And I want to ask you

about the upper right-hand picture.
Excuse me?

59




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Slye - direct , " June 3, 2014

o ¥ O ¥ © g ©

o P 0 ¥

P00 P 0O

The-upper’——

Which one is 237

You got it there.

This one?

Yeah. So if your —— yeah. The one with the orahge van’
in it. o

Got 1it.

Okay. And if-you go back to 21 there —- all right?

.Yes.

That's sort of a picture of the same thing.

"It is.

Okay. So where do you think that upper right—hand.
picture in Exhibit 23 was taken from, Mr. Slye?

Kind of off the front of thé house.

Okay. So --

It's not a very good pictufe.

You're talking about off the fronf of thé house.
You'relfalking about someplace immediately to the.south

of what's been marked as the deck here on Exhibit

No. 2.
Yeah. I mean -- yeah. Somewhere in the front of the
house. There somewhere -— I'm not sure exactly.

So somewheres in the front of the house lookin§ towards

the southeast again?
Yeah.
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Q. Through the disputed sfrip?

A. In that direction, yeah.

Q. 'Okay. And that would bé an area, would it not, which
‘should have been, in Mr. Uhlig}s description, covered
with dense,'lush, overgrown vegetation? |

A. 1 didn't hear his,description so I can't answer that.

Q. Okay. . |

MR. BRAIN: I would like to move fér the
adm1331on of the left-hand picture in Exhlblt 21 and
the upper right-hand picture showing the van in Exhlblt
23. |

THE COURT: Any objection?

MR. UHLIG: No objection, Your Hoﬁor.

THE COURT: Admitted;

(Exhibit Nos. 21 and 23 admitted into
evidence.) |

THE WITNESS: May I please have some nore
water? o

MR. BRAIN: Yeah. Sure.

THE WITNESS: Thanks.

MR. BRAIN: You;re welcome.

BY MR. BRAIN:: |

Q. Let s go to Exhlblt 32.

| Do you recognize Exhibit 32?
A. T do.
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Q.

admission of Exhibit 32.
MR. UﬁLIG: No objection, Your Homnor.
THE COURT: With no objection, 32 is
admitted. -

(Exhibit No. 32 admitted into evidence.).

4 BY MR. BRAIN:

All right. Let's go to Exhibit 24. I want to draw
your attention to only the lower picture. I'm not
going to ask you any questions about the upper - one.

All right?

'Okay.

Do you recognize Exhibit 237

Yes.

And this Would‘be a pictufe taken of the construction
of the residence after the floor plate and framing has
been in place?

Correct.>

Okay. So we're looking from a perspective again about
where the wellhead is?

This would be'up above that;AI woﬁld say up above the
retaining wall, a iittle higher, and maybe over a
little bit to the east. |

Here?

“Yeah. That's about right. Yeah. I -- that

would -- yes.:
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°o » o ¥ O

>

So you're above that line that connects diagonally the
two corners of the floor.
Right. Yeéi
So wouldn't that place fhe panel van in the disputed’
strip on the far side of that temporary utility
service? .
You know, I can't tell Which side of the temporary
service the .van is parked on from this picture.
See that fir tree bghind the temporary utility service?
I see é tree behind there.
Do you know how far away that is?
No, I.do not.
Do ydu know whether or not that's on the McKenzie
property outside of the disputed strip?
I do not.
Okay. Okay.

MR. BRAIN: I would méve for thevadmission‘of
Exhibit 24. | |

. THE COURT: AAny objection to 247

MR. UHLIG: No objection, Your Honor.

THE COURT: Admitted.

(Exhibit No. 24 admitted into evidence.)

BY MR. BRAIN:

Q.

Let's go to Exhibit 25.
‘ THE COURT: Could you speak'ué, please.
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is that tree.
Okay;‘ Now, I.want to find one other picture first.
Let's go to Exhibit 23 for a minute. We'll look at the
picture, in the upéer right-hand ﬁornef.
The panel trﬁék?
Yeah. And'if you go back to the lower picture on 25 —-
all right? .That'é the same ﬁaﬂél truck, right?
232 23 and 257
And 25.. Righi. Or 24. Excuse ne.
Thé éroblem is, if you look at the tab behind it
instead of the one in front.
Well, they loock élike.
They do.
So‘that‘s.the same pénel van,lright?
A1l I can say is they look alike.
They look alike. |
And we have one more, if I could‘find'it quickly.
If you could ‘go to.22. The left-hand picture.
227 The left -- I have —- |
I did.it again. *“21. Got to read the number.on the
left, not on thé iight.
Yes. |
And that's the same pénel'van seen through the windows

of the house, right? .

'Well, égain, it's a yellow van.
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Right. And Mr..Slyé‘testified'that that picture was
takeﬂ frém'the perspective ébout like this, which woﬁld
put the same pénel van iﬁ‘approximately tﬁe same
position as in Exhibit 24, right?

This dqesn't look like theisame perspective to me.

The perspective is slightly different, as Mr. Slyé
testified. The persﬁective in Exhibit 24 is from
highef up and more behind. Eut, in-this case, we're
looking a£ Exhibit 21 through the set of windows 6n the

southwest corner of the west side of the existing -

‘house.

See that?
I'm trying to orient tﬁe plcture to where you're
pointing. |
So the face of the hopse that you're looking at hege is
the west face. Thére's the main entrance. ‘

There's the panei van in the back, correct?

Do the prominent trees that you've testifiéd to . -

previéﬁsly éppegr in Exhibit 217
21, it appears to me that it's the tall trée above the
house.
On the far side of the banel van?
Well, the panel van is not in relation to it. It
appears it's the fir tree that you see éoming out from
the top of the house. |
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Q. Okay. From that perspective, could you tell where the

trunk of the tree is located?

A. Well, I know where the truck of the tree is located.

Q. I want ?ou to go to Exhibit 32. Okay?

See that clump of trees in the middle of Exhibit

322

A. Afes.

Q. Seelthat bright.orange—colored curved branch gbing ﬁp
there? -

A.. Yes.

Q. Okay. -And going back to Exhibit 24, doesn't that

appéar to be the same bright orange-colored branch
sticking up the top of the right front corner of that

panel van?

A. Well, it could be.
Q. 'VUh—huh. - Now ~-

A. But there are lbtsiof trees, so I don't know for sure

4f it's the same tree.

Q. Well, see, here's the situation: Mr. Slye. testified

that Exhibit 32 -- mark it on here —-- was faken from
this location looking almoét dead east. bkay? Which
would actﬁally place thét clump of trees in the middlé
of the picture on the.far side of Point White Drive and
not even on your property. |

Is that not-correét?
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admission of Exhibit 32. _

J-MR. UHLIG: ‘No objection, Your Honp:.
THE ‘COURT: With no objection, 32 is
admitted. B |

(Exhibit No. 32 admitted info evidence.)

BY MR. BRAIN:

Q.

o » © ¥

All right. Let's go to Exhibit-24. I want to draw
your attention to only the lower picture. I'm not

going to ask you any questions about the upper one.

‘All right?

Okay.
Do you recognize Exhibit 23?

Yes.

'And this would be a picture taken of the construction

of the residence after the floor plate and framing has
been in,piéce?

Correct.

Okay; So wé're looking from a perspéctive again about
where the wellhead is?

This would be up above that; I would say up above fhe
retaining wall, a little higher, and maybe over a
little bit to the east.

ﬁere?

Yeah. ‘That's about righﬁ. Yeah. I -- that

ﬁould —— yes. |
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Q. So you're above that line that connects diagonally the

two corners of the floor.

A. Right. Yes.

0. So wouldn't that place the panel van in the disputed

strip on the far side of that temporary utility

service?

A. You know, I can't tell which side of the temporary

service the van is parked on from this picture.

No, I do not.

See that fir tree behind the temporary utility service?
"I see a tree behind there.

' Do you know how far away that is?

. Do you know whether or not that's on the McKenzie

property outside of the disputed strip?

A. » I do not.

Q. .Okay. Okay.

MR. BRAIN:-

Exhibit 24.

THE COURT:
MR. UHLIG:

THE COURT:

1 would move for the admission of

Any objection to 247
No objection, Your Honor.

Admitted.

_ (Exhibit No. 24 adnmitted into evidence.)

BY MR. BRAIN:

0. Let's go to Exhibit 25.

THE COURT: Could you speak up, please.
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1 immediately . behind the bucket of the backhoe there were
2 1 in £he disputed strip. Same basic question:

; 3 Based upon your kﬁowledge of the property, would

% 4 . you agree or disagree with that Etatement?

E 5 A; Would YOu ask'the question again? I see the bucket

i k 6 - right there.- | |

7 Q. And as I recall,'M;. Slye‘testified that the trees on
8 the far side --

9 " | A. Yes.

10 Q. —~— from this vantagé point were in the disputed strip.
11 ' Would vou agree or disagree wiﬁh him bésed upon
12: -. 2your knowledge of the éroﬁerty?

- 13 | A, I would diéagree. |

i : 14 Q. How ‘far into the property do you think that bucket is?
15 A. Thirty, 35 feet, maybe. |

16 - Q. Okay. Okay. -Going to Exhibit No:. 24, in the bottom

17 : 'photd.

18 'lAa. Wait a seéond.'

19 Q. Should be the onée showinggthe floor‘plate.fbr your

20 ‘house.
: 21 , Based upon yqur‘knowledge of the.configugation of
f :22 o the propérty, would you agree or disagree‘with Mr. Slye

23 - that that panel van ié not in the disputed strip?

24 A. In my considered opinion, that's definitely in the

25 . dispufed strip.
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{o.

> o » O

0

Okay. All right. _ '

First,'Mr..Uhlig asked you about talking to tﬁe
McKenzies.
Yes. °
Did you actually connect wiﬁh one or the other of the
McKenzies? A : - ..
I recall héving'one phone'éall wifhiJane.
Okay. Did you actually ﬁention to her that you had an
intefest in acquiring theAproperty at that point in
time?
M§ recolleéﬁion of the conversation was, like to have
her or them down for coffee or tea, discuss their.plans
for the property and whether it might be for sale at
some point,.whether we mighﬁ get é first right of
refusal, just a general conversatioﬁ about the future
Qf that property, because, obviously, it impacts my
property. |
Do you recail what thé responge was?
The response was, "Not interested. Wouldn't be."
Okay. How long was the conversation?

Maybe two minutes at the outset.

"Okay. During the period of your residence, but most

particularly between June 23, 2004 --

MR. .UHLIG: Counsel, would you pleasé -
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Do you see those trees in that picture?
| THE COURT: I'm sorry. 227? Upper or lower?
MR. BRAIN: Lower. Hold on a second.
THE WITNESS: Yes.
MR. BRAIN: Hold on a second here. Let me
check and see.the exhibit. |
{Pause.)
MR. BRAIN; No, it's not. So let's use
another one. Let me find the right one with the panel
van.

Again, I apologize.

BY MR. BRAIN:

Q.

>

OT A © !I’lO

Drawing your attention to ‘Bxhibit No. 24, the lower

‘picture; do you see that?

I see the picture, yes.

Do you see the yellow pahel'van?

The yellow panel van?

In the pictﬁre.

Yes, I do.

You see the utility service, temporary uﬁility service
there?

Yes. I see what's been identified as that, yes..
Isn't that really the area egactly where you indicated
théé those trees woula have been?

No.
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2

© ¥ 0 ¥ O

That doesn't appear to you to be south and east of the
corner of the deck?
Yes, but Ilcan actually see a tree.

And what trees are you looking at?

I'm looking at the trees —-- well, one of them is right

behind that, what you've called the utility.pole, the
temporary ﬁtility pole I believe you called it. And
I'm lookiﬁé at aAtree right by what you described as
the yellow-paneled truck.

On the far sidé of the yellow panel truck, right?
Well, in front of it.

In front of the front of the truck?

Yes.

QOkay. - So-the truck is betwéen the point of view from

. which the camera was taken and those trees?

Would you reﬁeat that, please?

The‘truck is between the trees and the-poiht of view'
from which the~picturé was taken? |

Yes. | .
Okay. And if you iook in that picture just above the
left-hand side edge 6f the back end of the truck, you
see ﬁhe top of the utility péle there, that white
object? N

Are you talking about the temporary utility pole?

No. 'Ihe white object that's Just off the left-hand
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corner of the rear of the panel van. See thét?
Do you recognize that.as a transformer that's on
the top of'that utility pole?
I think I see what you're talking about. It's a —- I
see some -~ you know, a pole with a white object 6n‘
top. Yes. |
And theré's a phone pole on Point White Drive with a-
white transformer at the top, right?
Yeg.
Okay. Now, looking at the area where the truck and thg
utility service are parked, ail of that area, does fhaﬁi
look densely-vegetated; lushly-vegetated or overgrown’
to you?
Not at this.time.
Okay.
THE COURT: This might be a good point to
take almorning'recess." .
MR. BRAIN: 'Great..‘
' THE COURT: So let's take about 15 minutes.
(ReceSS'taken.)
THE COURT:‘ Ms. McKenzie, you remain under

oath.

BY MR. BRAIN:

Q. . Okay. Ms. McKenzie, before we took our break, you were

talking about the photograph which is the bottom half
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of Exhibit 24.

Yes.

" and just to klnd of close thlS out, you see the madrona

tree trunk to the right of and extendlng over the top
of the panel down there? 1It's kind of orange color.
I -— I don't know what a madrona tree -
See-hefe? They have that distinctive orange color}
don't.thej? .
Actually looks like it's the roof of the house across
the street. |
Okay. How about the feature hefe?

Let me ask you this: With respect to those trees
that are on the other side by the front of the panel

van, is it your testimony that those trees are the same

trees you were talking about as being the prominent

trees on the property?
You know, there's several prominent trees on our
property, first of all. |
We were talking about the ones_ridht by the deck.
And we were talking about the ones off of the deck. I
don't know which portion of the Ferguson residenqe this
portrays.
Okay. Mr. Slye testified yesterday that this picture
was taken from a position about here.

You see the corner of the floor plate of the
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Q.

house?

MR. UHLIG: Counsel, cén yoﬁ step back? My
apologieé for interrupting. If. you can step back one
foot. Thank you. |

-THE COURT: Maybe yéu:should use the péintef.

MR. BRAIN: -That's a really gfeat'idea |

actually. Why didn't we think of that, Mike?

BY MR. BRAIN:

Mr. Slye testified yeéterday that the perspective of
the photograph was looking across the floor plate from
the northwest to the phone pole with the'panel van.
somewheres in_between. Okay?

So if yéu start at_this corner —-- okay -- is the
equivaiént of this corner. So fhe picture'’s taken from
this perspective; Right? - Which would mean the\t;ees
thét you're talkihg about should be in that picture,
right? | '

Well, it appears tb me that I see them.

Okay. You're talking ab&ut the trees on the far sidé
of the truck? |

Yes.

QOkay.

But, agaiﬁ; it's - not. having bégn there ﬁhen the
photogrgph was taken and seéing the entire layout; it's
difficult for me to say that this is this tree Or,£his
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is that tree.

~ Okay. Now, I want to find one other picture first.

Let's go to Exhibit 23 for a minute. We'll look at the

picture in the upper right-hand corner.

The panel truck?
Yeah. And if you go back to the lower picture on 25 --

all right? That's the same panel truck, right?

23?2 23 and 252

And 25. Right. Or 24. Excuse me.
"Thé problem is; if you look at the tab behind it

instead of the one in front.
Well, they look alike.
They do.

So that's the same panel van, right?
All I can say is they look alike.
They look alike.

And we have one more, if I could fipd it quiékly.
If you could go to 22. The left-hand picture. |

22? The left -— I have —-

.I. did it again. 21. Got to read the number on the

left, not on the right.

Yes.

And that's the same panelxvan seen through the windows
of tﬁe house, right?

Well, again, it's a yellow van.
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Right. And Mr. Slye testified that that picture was
taken from the perspectivé about like this, which would

put the same panel van in approximately the same

. position as in Exhibit 24, right?

This doesn't look like the same perspéctive to me.

The perspective is slightlyvdifferent, as Mr: Siye
testified. The perspective in Exhibit 24 is from
higher ﬁp and mdre behind. But, in this case; we're
lodking at Exhibit 21 through the set of windows on the
southwest corner of the west side of the existing
house.

See that?

I'm trying to orient the picture to where you're

pointing.

' So the face of. the house that you're looking at here is

the west face, There's ‘the main entrance.

There's the panel:yan in the back, correct?

Do the prominent trees that you've teétified to
previously appeér in Exhibit 217
21, it appears to me that it's the tall tree above the
house. |
Onithe far sidevof the panel van?
Well, ﬁhe_panel vén is not in relation to it. It
‘appears it's the fir'trée that you see coming out from
the top'of-the house.
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Okay. From thét pefsbectiﬁé, couid you tell where tﬁe
trunk of the tree is locéted?
Well, I know wﬁere'the truck of the tree is located.
I wapt you to go to Exhibit 32. Okay?

See that clump of trees in the middle of Exhibit
322 ' |
Yes.

See that bright orange-colored curved branch going up

. there?

- Yes.

Okay. And goinglback'td Exhibit 24, doesn't that
appear to be the .same ‘bright drange—colored branch
sticking up the top of the right front corner of that
panel Van?‘ |

Well, it could be.

Uh-huh. Now —--

But there are lots of trees, so I don't know for sure
if it's the same tréeL | | A

Well, see, here'é the situation} Mr. Slye teéfified
thét Exhibit 32 —-- mark it on here — was taken from
this location looking almost dead east. Okay? Which

would actually place that clump of trees in the middle

. of the picture on the far side of Point White Drive and

not even on your property.
Is that not correct?
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Ihath your -- that's your perspective.A'There are

- trees on the other side of Point White Drive.

Uh-huh.

My testimqny is that there were trees on our property

also.

Show me where they are in these pictures.

I.—— as I told you; on'one of the exhibits, it appeared
that the top of the tree —— I don't remember what
number we were looking at.

21, Ilfhink.

21. It appears to be the top of the tree that is above

_the -- you know, the house under construction, given

the perspective that you tell me this is being taken

from.

Okay. You can't see the base of the tree from that

picture. .Okey.

Let's go te‘Exhibit 33. You got that same yellow ’
truck thefe. |

Both Mr. Slye and Mr. Ferguson teétified that the
ptoperty‘line rﬁns diagoﬁally from the corner marker,’
which is partly obscured from f£ill in the loﬁer
left—hend corner, to e point about an
eqﬁivalent ——Athrough'a point which would be
equivalent to'the lower eorner of the left—hagd window
of the panel van. | |
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Is —
So was iﬁ your.tgstimdny fhat tﬁis is the area that was
densely, lushly overgrown to the'right-qf that pfoperty
liné? ‘
Actually, the property line, as I pointed out, is
located —— if I may.
Yeah.

We're talking — where do you think the property
line is in this picture?
If you're talking about this concrete marker in tﬂe
lower left-~hand corner -—-

And Mr. Slye identified as being right here.

The —-- actually, the corner of our property

is -- excuse me, Your Honor —; as we can see 1is

the —— there is as corner marker that is more right in
“here.

Okay. Mr. Slye identified that concrete monument as
being a boundary marker located in this position, the’
same one that's dépicted in Exhibit 33. Okay?

and he testified that the panel van would be

wholly or partially on the disputed strip. Okay?

That's what he testified.

Okay. So wouldn't that meén if that's accurate, that

everything to the -- diagonally to the lower
left —- right-hand corner of that photograph, between
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the monument and the panei van, would depictfthe_

disputed strip, correct?

I'm afraid you're confusing me.

Sure. Hand me the mérker here for é_sédond.
.'Mr.'Slye‘s testimony is that thé paﬁel van is
located -—- |
MR. UHLIG: Cqunsel, could you step back one

foot? Thank you.

BY MR. BRAIN:

Q.

-— right here. Okay. And the picture is taken from

the right looking up the property line. Right?

. There's the corner marker. Taken from some point down

here. There's the corner marker.. Panel van. You're
loéking up the disputed strip.- |

There should be lush,'ovefgrown vegetafion on the
right—hand‘side of that photograph between the camera
lens and the panel van;.shouldn‘t there?
Well —- |
According to your tesfimony.
T would say that, for bne thing, the perspective is -
different. And, in Exﬁibit 33, the angle of which oﬁe
is looking.more,south -— or is more northwest. And the
house itself is situated so it looks more to the
souﬁﬁeast. .

So this is —— this is nbt the same angle as the
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exhibit —— whatever that is -- 2A.

Now, again, according to Mr. Slye, that picture was

“taken from a point about here, depicting the concrete

monument and the panel van. Right? And that would be'
lookihg directly up the property line»fo the north.

Do you see an§ of fhe.lush, overgrown vegetation
on the property‘from the right-hand side of that ’
photograph between.the'lens of the camefa and the panel
van parked in the disputed strip approximately in the
area of the carport? |
Well, again, as I said;'this is'at a different angle
than that. So it's difficult to transpose from this
picture to Exhibit 2A becaﬁse it's a completely
different angle looking at the.Ferguson‘residence.

Okay. You've already testified -- and I've wrote it

down, that the entirety of the disputed strip was, and

- I quote, dense, lush, and overgrown. Okay?

.And isn't it true, Ms. McKenzie, that if you're

“standing here looking at something parked there, you-

would expect to see dense, lush, overgrown vegetation

based on your testimony?
well, as I've also testified, tﬁis is -- and would you
like me to ﬁse the pointer? Would that be -
Sure. Go right aheéd.
| THE COURT: Please.
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THE WITNESS: There is -—— this is stéep
th:ough heré. Aﬁd, YOu know, there aren't really treés
on there.éxcept~the ones that I pointed out. And then
it —- and then on up.hére. Yes. This would be dense,
lush vegetation with trees}and shrubs, et cetera.

The —- but relating it to that picture —- for one
thing,.the pieture is so unclear, it's hard #o tell-
what you're looking at except for the house; you can
seé the house —- |
If you can —-

THE COURT: Wait. You're both talking at ope'
time.. |

Let the witness finish her comment.

BY MR. BRAIN:

Were you done? I'm sorxy to interrupt you.
Yes, I'm done.
If you were standing here, Ms. Ferguson —— Or

Ms. McKenzie, and the truck is parked here and there's

a tree here, don't you think it would obscuré the view

of the truck?
MR, UHLIG: YoﬁrAHonor, I'm going to objecﬁ.
It seems like this question hastbeen‘asked several
times, and she's fully explained her --—
| - MR. BRAIN: I would submit, Your Honor, it's
been asked numerous times without getting a credible
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) answer.

THE COURT : Well, I'm not'géing to comment oh
whether or hof it was a credible answer, but the.
question can be asked as it relates to just the diagram
separate and apart from this Exhibit 33, which seems to
be the issue hére, trying fo relate 33 to fhe aiagram;

fhe last question was just pointing to Exhibit 2A
and the hypothetical or the .——
| MR. BRAIN: Right.

THE COURT: -- situation-.asked. If you can

.answer that question -—-

. MR. BRAIN: ' Yeah.
THE COURT: -- if you can answer it, fine.

If you can't, you can't.

BY MR. BRAIN:

Q.

I will answer it -- Jjust to clarify, based upon wha£
the judge has said, hypothetically, assuming there's a
bright orange panel van parked in the disputed strip
adjacent to the location of the septic tank but in the

disputéd strip, which I believe was Mr. Slye's

,testimony, and you're standing at the top or close to

the top of the break in‘the slope looking in the

direction of that panel van, isn't it true,

‘Ms.. McKenzie, that you would expect to see both the

trees and the lush, dense, overgrown vegetation that
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you've testified to between you and the paﬁel van?
Well, first‘of all, as I said when pbinting'out the
location of the trees, I could not do with'great_
precision because it's ;— you know, - I dbn‘t.have the

topqgraphy there and all.

The ~-- as to —— as to what you can see at a
certain point —- and, you know, again, I point

out —— excuse me for not speaking so that you can
transcribe so easily.

But as I pointed out beﬁore, the -- there was‘some
£f111l dirt that was on our property during thé-
construction process. To the -- however, to.the east
éf that was lush, green, overgrown ﬁroperty.

I.think we'll move on at this poinf in time.
Do you.know when that corner marker, the one that

you referred to, the nail marker, in the asphalt on the

'driveway was placed?

I‘believe that was placed before we aned the property.
Okay. Do jou recall Mr. Slye;s testimony that they
didn't locate'ény cornér marker at the éouthern part of
your property Whén they visited with Mr. Ferguson
auring the inspsction pefiod fér his acquisition of the

house in 19947

. I don't recall his exact testimony.

Okay. With respect to the trees topped by Puget Sound -

299




10

11

12

13

14

15

16

17

18
19,
20"

21

22
23
24

25

Jane McKenzie — cross _ June 4, 2014

BY MR. BRAIN:

Q.

Ms. McKenzie, isn't it:true walking along Point White
Drive, i1f those pampas grass had been there for years,
since 1987, '88, that you would have seen them? A
As T. testified; in 2006, I saw that there was
substantial cleariﬁg. Prior to 2006, I could ﬁpt see
that cleared area in there.

Okay. So the area where the substantial clearing took
place, right, is that the same area —- this is mine.
Let's use the official one —-- are depicted in Exhibit
24, where that éanel'van is sitting?

lNo.

Wheré.ﬁould that subs£antiai clearing have been?

. It would have been —- assuming that this is the
Ferguson house and we're ——.we must be facing south --
well, at the.angle which the house is ét, then fhe

, cleared area would be to my'left of this photograph.
Okay.v-So, again, panel van's down ‘here éomeplacé. It
would have been ovef here?

MR. UHLIG: Counsel, if you would step back
one foot.

MR. BRAIN: Sorry.

BY MR. BRAIN:

Q.

Would have been to the north and west of the line drawn

between the northwest corner of the existing house and
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o » o P

lthe‘utility the pole?
A.- Through here.
| | THE COURT: TLet's identify for the
regord what -- |
THE WITNESS: Did you see that?
THE CbURT: I saw it, but we need to identify
it for the record ——
BY.MR. BRAIN:
Q. Let me see if tﬁis'is consistent ——
A. I can draw it again ahd perhaps give a verbal
description. Woul@ that be best?
Q. That would be perfect. Let's refer to notations so
somebody can -~
A. Okay. It'would be —- the substantial cléaring would be
approximately from the deck on out about 60 feetland
then curving back at an~éngle probably going.up'ten or
15 feet and then curving back. \
Q. So basiéally.the portion of the properfy between the

southeast corner of the deck and the northeast

corner —~- or the northeast corner of the existing house
to the point -- a line marked by the treeline.
Well, as —— I described what I was saying.

. Yeah. Is that consistent with —-
Well, you'll have to tell me again —-
Again —--—
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A.

—— because I'1ll just see if that's consistent.
THE COURT REPORTER: I'm sorry. One at a .

time, please.

BY MR. BRAIN:

Q.

An area of disputgd strip, app:ogimately.starting at
the southeast corner of the deck on the property line
running tb the line which is identified as "t;eeline"
on the Exhibit No. 2 northwards to a point which is
roughly on.an east/west line with the mortheast corner
of'the existing house.

Well, if I.was describing, it would be more of a curve,
and it would curvé upwards at an angle to appquimately
the —— to be in a line'with the north corner of the
house, northeast corner..

So sort of a Seﬁicircle or an 6val?

Yés. A semicircle, yes.

If you go to Exhibit No. 20, and drawing your attention
to the left side of the upper photograph on Exhibit 20,
aréﬁ'f you looking across from the north td ﬁhe south

directly through the portion of the property you just

"testified was cleared in 2006?

No. I'm looking —— it appears to me that the angle.is
from here down hére.

Okay. Let‘é turn —- see this? This is.the carport
here, riéht? On the north side of the house.
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It appears to be, yes.

So the left hand of the picture would be —-

' THE COURT: Sorry. For the record,
ieft—handed picture? .

| MR. BRAIN: The upper picture of Exhibit 21.

THE COURT: All right.

BY MR. BRAIN:

Q.

Oon the left hand of the picture would be the left—hand

side of the carport. Okay.’

So the portion of the property that's being,vie%ed
on the left—hand side would be exactly the portion you
just_testified was élearéd; isn't it?

No. o
Back to Exhibit 24,

See the temporary utility service?

T see what you've identified as that, yes.

And if you go back to. Exhibit 20 -— so we've got the
right number here;.No; 20.

See the temporary utility serﬁice.in the upper
picture? | .
I see what —— I can't tell if it was the same thing.
So the vantage point qf that photograph includes a view
directly through the area that‘yoﬁ just testified was
cleéred in 2006.
It would -— yes, it would show a portion of it'becausg
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you were looking down through the carportt

Looking down the left side of the carport?

Weil, barely. <You're looking down thrOugh the carport.
I thinkiM?. Slye has already testified that the
temporary utility service was‘in the disputed strip.

THE COURT: Is that a question?

BY MR. BRAIN:

Do you récall'him testifying to that?

No, I don't recall that.

If you assume the temporary utility service is in the
disputed strip, then the portion to the left of it
would be exactly in the areé you testified was cleared
in 2006; wouldn't it?

We're looking at Exhibit 21 —— 207

20.
The. top one. And then if that is in —- if one assumes

that thatAtemporary utility pole, Whichzyou've
identified as the temporary utility pole, is in the
disputed strip, then, yes,.that'would make —— put it
probably right around -- probably right around here.
THE COURT: I can't see.
THE WITNESS: Excuse me. Right around here.
At this mafking where it says 12.5. It looks like that

would be about the location of it.
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MR. UHLIG: No objection, Your Honor.
THE COURT:' All right.
And just —— I ma& have missed it.
Can you reﬁeat‘the time fréme that this may have
been taken? | |
BY MR. BRAIN:
Q. - Ms. Ferguson, lef me ask it in the form of.a guestion.
THE COURT: Thank you: |
BYlMR. BRAIN:
Q. As I understand your prior testimony, you identified
the picture as being taken prior to 2002 beéause the
owner of the white house built an additional strubture

‘in 2002 that's not depicted in the picture, correct?

A. ~ Correct.

And for the Court, I can identify ——
enien e - o THE -COURT: That was'the.qnéstion.
“THE WITNESS: Okay.
MR. BRAIN: Yeah. Yeah. '
THE COURT: I jﬁét missed the date. That's
all T needéd. Thank you.
BY MR. BRAIN:
Q. Now, I would ask fou to -— let me find the picture. - I
think it's 24. |
| brawing your attention‘to.the picture, which.is at

the bottom half of#24; I would like you to pay
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particular attention to the various trees depicted'ih
the background of the picture.

Are any of those 1oca£ed on the north side of
Point White Drive?
No.
Okay. So those would be trees located in the'lower

left-hand side of the aerial photograph'which was

"marked as D-107?

Correct.
on the far side of Point White Drive from the disputed

strip?

'Correct.

Okay.

And they still are there.

 We're going to get to that.

Okay
Draw1ng your attention to Exhlblt 51. Okay?
Did you take this picture? |
Either Norm.er I fook the picture.
Were you present when it was taken?
Yes. |
and what does it depict?
Well,.it depicts the 1nstallatlon of the splked fence
And drawing your attentlon partlcularly to the trees
deplcted in the background of the photograph, are those
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the same trees you were‘lodking,at in Exhibit 247
Correct.
Okay .
Here is the utility pole, and here's the tree.
And those'are on the fér side of Point White Drive?
Correct.

MR. BRAIN: I would move for the admission of
Exhibit 51. '

MR. UHLIG: No objéction, Your Honor. .

THE COURT: Admitted.

(Exhibit No: 51 admitted into evidence.)

BY MR. BRAIN:

Q.

I would ask'you to go to Exhibit 54. Okay?

Draﬁing‘your attention to Exhibit 54, which I .
think has already been admitted. Yes?

Are those trees on the far side of.Point White
Drive in that pictﬁre the same ﬁ#ees we were looking at
in Exhibit 247
They are indeed;

Now, I would ask you to turn to Exhibit 46.
Drawing your attention to Exhibit 46 ——
MR. UHLIG: Excuse me. I couldn't hear that
number. |
. MR. BRAIN: 46.
| MR..UHLIG: 46.
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this whole subject matter of whether there were
prominent trees, whether there was clearing engaged in,
what the construction photos clearly -show is that both

Mr. Slye and Ms. McKenzie spent a.lot of time denying

. what is absolutely undeniable based on the evidence,

and that is the trees that were purportedly cleared in-
2006 simply didn't exist.

In that regard, again, I would draw your attention

to Exhibit 19 —— excuse me —- Exhibit 19; the

photograph on the-upper part of Exhibit 20; Exhibit 21,
the photograph on the left—ﬁand side; Exhiblt~24, the
photograph on the bottom; ﬁestlmony there being that
the only trees deplcted in that picture are actually on
the other side of Point White Drive, and I would note
that that testimpny's uncontroverted.

The same is equally true of some of the pictures
relating to the location of ‘the construction equipment.
Clearly Mr. Slye greded and filled substantiel portions
of the property In fact, as I fecall Ms. McKenzie's
explanatlon as to why you couldn't see trees, whlch she
claimed were cleared ip 2006, lmmedlately‘adjacent to
the east-facing eide of the Ferguson house was because

Mr. Slye had filled over them.  That was her response

-when looking at Exhibit 19.

So the bottom line is that all of the objective
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evidenée establishes that at the point in time Mr. Slye
completed construction'of~thé residencé, he had
cleared, graded, filled the disputed strip, stripped it
of what little vegétatién there was at that point in
time;'and that, in any case, the vegetation, that

dense, lush, overgrown vegetatidn which Ms. McKenzie

claimed existed on the property up to 2006, was gone in

1987; rand as obserﬁed by Mr. Ferguson in 1994, had been
replaced by blackberrieé growing in that area, which he
sgbsequently removed, lawn, pampas grass, which shows
up in photo after photo after phofo, which“doesn't show
any trees. |

What that leaves us with, ultimately, are aerial
phbtograﬁhs. We can use a couple,of'these to

illustrate what I consider to be fundamental problems

_with relying on this evidence.

Also ask the Court to loék at Exhibit 46; and then
I'll put this one —-— I'm not sure where I can put it;
We'll leave it right here. |

Here's thé problem WithAaerial photographs, Your
Hohor: Number one, where the trunk of the tree is
located is not the same thing as where its shadow will
be from 6000 feet in altitude, or where the lateral
extent of its branches‘will be. All right.

The thing that has always struck me about these
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L oI N &

So you're above that line that connects diagonally the

two corners of'the floor.

. Right. Yes.

So wouldn't that place'the panél van in the disputed
strip on the far side of that temporary utility
service?

You know, I can't tell which side of the ﬁemporary

"service the van is parked on from this picture.

See that fir tree behind the temporary utility service?
I see a tree behind there.

Do you know how far away that is?

No, I dé not.

Do you:know whether or ﬁot that's on the McKenzie
proberty outside of the dispﬁted strip? | |

I'do not.

Ckay. Qkay.

" MR. BRAIN: - I would move for. the admission of

Exhibit 24.

THE COURT: Any objection to 24?
MR. UHLIG: No objection, Your Homnor.
THE COURT: Admitted.

(Exhibit No. 24 admitted into evidence.)

BY MR. BRAIN:

Q.

Let's go to Exhibit~25u
THE COURT: Could you speak up, please.
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Q.

>

H 0 P O

-

o P 0 g

| BY MR. BRAIN:

Lef'é gb to Exhibit 25,4ifAyou would, pleasé.

. Now, i want to draw your attention to the lower
half of Exhibit 25. And thét's a picture taken from
the west to the east.

Correét.

ROughly east/west line.

Yes.

Looking through the carport into the disputed strip.
Okay. Yes.

Qkay. And that's a full-sized backhoe and a bulldozer
on the far side, rigﬁt?

It is.

Now, in this picture I do actually see there looks like
a little tiny tree with orange leaves on it kind of in
the right-hand side of the carpbrt there.

In front of the bucket on the —- |

Yeah. Yeah. See that?

I see‘sémething there.

Yeah. If you go back to Exhibit No. 19, looks like

it's gone.

I don'ﬁ think those pictures afe reflecting the same
piece of real estate. .

Doesn't this.picture really look just back down the
samé eastkwest line fhat the other oner taken on?
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No. 1It's approximate. It's not that close. The

picture is deceiving,

Okay.
MR. BRAIN:
Exhibit 25.
THE COURT:
MR. UHLIG:
THE COURT:

T think.

I would ﬁove for the admiésion of

‘Any objection to 257

No objection, Your Honor.

Admitted.

(Exhibit No. 25 admitted into evidence.)

BY MR. BRAIN::

Q.

'I would go to Exhibit No. 27.

Does this reflect the condition of the residence

at the time you sold it to Mr. Ferguson?

Approximately. Is this —— can you tell me when this

picture was taken?

Mr. Ferguson can testify as to when the picture was

taken. I can represent to you that his testimony would

be that the picture was taken in 1994.

Did he take it or did I take it?

I can represent to you that Mr. Ferguson has told me

that he took the picture in conjunction with his

purchase.

What was the question again?

‘Is this what it looked like ‘in your recollection at --

Yes.

s
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o » o ¥

ORI S o B

Okay. It's 12 feet.
No. ‘Whét direction is it? North? South? East? Or
west? | |
Ask me the guestion again.
Sure;

From_the residence, what direction is the boundary-
of the McKenzie property?
Oh, okay. It's to the east;.
And you've testified the trees are also to. the east.
Yes.
Okay. éo are some of those trees located in the
disputed strip?

Yes.

Okay. Please turn to Exhibit 25, and I'd like you to

look at the lower photd only.
Do you understand?
Right.
Now, that photo is taken looking throuqh the carport;
is that right? ‘ " |

Correct.

And you see the orange vehicle there?

The bulldozer. Right.

Do you see any vegetation on the other side of the

bulldozexr?

Yes, I do.
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Do you know where that vegetation would be located?

On the McKenzie property.

Do you know if it would be on the disputed strip or the

remainder of the McKenzie property?
I'd say it's on the disputed strip.
Okay. Thank you.- That's all I ‘have of those.

If you'd. pick up the other binder, the defendants’

"exhibits, and turn to Exhibit D-2.

Got it.

MR. UHLIG: - Your Honor, I'll also be using an
enlargement of Exhibit D-2, but I &on't intend to make
any marks upon it.

THE COURT: Just so that we are clear about
the exhibits, we've been using these notebocks. And I
know that earlier on in the pleadings, the clefk was
asked to mark the actual exhibits that will become a
part of the fecord, |

Is théré an'agreemeﬁt that all the numbers °
contained in fhe notebook that Mr. Slye is looking aﬁ,
what's been called the,defendants' trial exhibits, aré
the same numerical désiénation as what's in the
originals that'haVe been now marked?

MR. UHLIG: I can represent that they are
exactly tﬂe same.

. MR. BRAIN: We're talking about the documents
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Yes, it was.
You are aware there was another well at the top of the
Fefguson property?

I sure do.

" Okay. Just about done here. Find my notes. Okay.

Let'é go to Exhibit 17 in our notebook.

And I'm thoroughly confused here, Mr. Slye,
because Mr. Uhlig asked you anut trees in the upper
leff—hand corner of this photograph and whether they
were in the disputed strip or not.

So I want to know, is it your testimony that the’
trees that are displayed behind that bucket from thé
excavator are in the disputéd strip? |
Well, I couldn't éay that from the angle of the
photograph. It's not clear.

You see where the excavator 1s sitting?

It coﬁld be.

" Is that 12 feet from the house?

It could be.
dkay. Would you go to Exhibit 25?
Is,that’excaVator sitting basically in the same
place in both pictures?
What was the nﬁmber before?
lf and 25%
It's in the general vicinity; I é§n't know if it's in
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exactly the same place.

‘Again, ﬁy guestion would be, it's your testimony that

the trees on the far side of the excavator and the
bulldozer are in the disputed strip?

I would think they are. Pretty close to, yeah. I
think.théy'are. a

Now, let's go to Exhibit 16.

Now, as I récall, this is the septic tank being
put in the excé&ation which is laféer than the septic’
tank itself which is in the order of five.feet from the
property line, right?.

Well, there was a septic tank and a pump tank. What:

‘was your question again?

My question is, it iS'YOuf testimony as you sit here
today that that egcavator and that bulldozer, that the
trees behind that are in the disputed strip?
Well, it looks iike it to me. ' -
Okay. |
MR. BRAIN: You know, that}é all the

questions IAhave for Mr. Slye.

| THE COURT: Any other questions?

MR. UHLIG:- Yes, Your Honor. Just in case I

. haven't done so, I would like to move to admit D-2,

that area photdgraph}
THE COURT: Any objection to D-2?
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Look at thé photographs. The whole contentioﬁ
that during the period of Mr: Slye'é construction
activities the disputed strip waé‘densely and lushly
vegetated, or any time thereafter, is éimply;
unsustain;ble. It's-inarguable.

Look at Exhibit«28%. What's the testimony there?
That the only trees that are depicted in Exhibit 25 ére

on the other side of Point White Drive, which is

"'completely consistent with the-later photographs, which

Ms. Ferguson can testify to.

You got Exhibit 17. Backhoe parked well into the
disputed strip. thhing but disturbed earth in. the
érea she says was cleared in 2006. |

Exhibit 20, the upper photograph: I mean, there's
the power ——.temporary power supply. There's no

question that picture's taken from here looking through

" here in the area where Ms. Ferguson testified there are 

.prominent trees cleared in 2006. Nothing, nada, zip,

zero.‘ There's no vegetatioﬁ there whafsoever.

Again, Exhibit 21, same thing: You're looking
back the other direction. Same trﬁck. Same location.
Same utiliﬁy sérvice. Prominent trees here? Not a
chance. They don't exist. . They never. existed.

‘So,'yeah, we think £his is a case about
credibility. We think that in light of the dbjective
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Q. Through the disputed strip?

A. In that direction, yeah.

Q. Okay. And that ﬁould be an area, would it not, which

should have been, in Mr. Uhlig's description, covered

with dense, lush, overgrown vegetation?

A. I didn't hear his description so I can't answer that.

Q. Okay.

MR. BRAIN: I would like to move for the -

" admission of the left-hand picture in Exhibit 21 and

the upper‘right—hand picture showing the van in Exhibit

23. _
THE COURT: Any obﬁection?
MR. UHLIG: No objection, Your Honor;
THE COURT: Admitted.
(Exhibit Nos. 21 and 23 admitted into

evidence.)

THE WITNESS: May I please have some more

water?
MR. BRAIN: Yeah.. Sure,
THE WITNESS: . Thanks.
MR. BRAIN: You're welcome.
BY MR. BRAIN::
Q.. Let's gé to Exhibit*éz.
| Do jou recognize Exhibif.BZ?.

A, I do.
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Okay. Do you recall testifying about Exhibit 32 during
fhe course of your deposition?

I remember seeing this picture during that, yeahp-

This is a picture that wés taken either by yoﬁ or for
jou during the construction process,

Yes. |

And would I be correct in stating that this picture was

. probably taken very early in the construction process?

Before fhe house was completed, yeah. I'm not sure.
All right. So as I recall youf erosition testimony,‘
that picture was taken from roughly the same position
we were talkiné about for the previous exhibit,'looking
at the phone pole across the disputed strip on Poinf
White Drive?

I'm pretty sure this was taken right at the base of

that large_fir'tree that was recently removed.

So that —

As you come up ﬁhe top of the driveway.
~-- here.

That’wouid be more farther down to theé south froﬁ
the deck. Okay.
Left. There -- more. More. Yeah.
Okay . | |
That's about where this is.

MR; UHLIG: Counsel, could you stand to the
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left of thé drawing?

2 BY MR. BRAIN:

A
o ¥ ©Q
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So -we're falking about -- okay.

That‘s.my recollection.

Okay. So you're looking at the utility pole, correct?
There's a pole there. | ‘

I understanaAyou‘re looking west-southwest across the
disputed strip at fhe utility pole; is that correct?

I would say that's southeast.

Excuse me. East-southeast.

It makes a diffefence.

Yeah._

Yeéh:

Okay.

Yes.

So that's a pile of grubbing debris there; isn't it?

It is. ‘
And that's all been cleared and graded in there, right?
It's been -- yeah. It's been cleared or graded, yeah.
And do you see any dense, lush vegetatioﬁ, matﬁ;e fir
trees, mature alder trees, any'sﬁch stuff obééuring the

vieW»of the phone pole?

~Not that pole, no.

Okay.
MR. BRAIN: I would like to move for the
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BY MR. BRAIN:

Q.

:o‘nsao';v

admission of Exhibit 32.
| MR. UHLIG: No'objection, Your Honor.
THE COURT: With no objection, 32 is
admitted. |

(Exhibit No. 32 admitted into evidence.)

All right.  Let's go to Exhibif 24. I want to draw
yburAattention to only the lower picture. I'm nof
going to ask you any quesﬁioné about the upper one.
All right?

Okay.

Do you rec&gnize Exhibit 237

Yes.

And this would be a picture taken of the'constrﬁction
qf the residence after the floor plate and framing has
been in place?

Correét.

Okay. SkoeFre looking from a perspective again about
where the wellhead is?

This'wouid be .up above that; i.would say up above the
retaining waii, a little higher,.and maybe over.é

littlée bit to the east.

Here?
Yeah. That's about right. Yeah. I -- that
would —-- yes.
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Q.

Okay. From that perspective, could you tell where the

- trunk of the tree is located?

Well, I know where the truck of the tree is located.
I want YOu to go to‘Exhibit 32. Okay? .

See that clump of-ttées iﬁ tﬁe middle of Exhibit
3272 -
Yes.
See'that'bright orénge—colored curved branch going up
there?
Yes.
Okay. ﬁAnd going back to Exhibit 24, doesn't that
appear to be the;same bright orange-colored branch
sticking up the top of the right front corner of that
panel van? o |
Well, it could be.
Uh~huh. Now --

But there are lots of trees, so I don't know for sure

‘if it's the same tree.

Well, see, here's the situation: Mr.’Sijé testified

" that Exhibit-32 -- mark it on here -- was taken from

this location loning almost dead east. Okay? Which
would actually place that .clump of trees in the middle
of the picture on the far side of Point WhiteADrive gnd
not even on your pfbpertyi

Is thét not correct?
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A,

That's your ;—'that‘s'your perspective. }fhere are
trees on the other ‘side of Poinﬁ White Drive.
Uh~huh.
My testimony is that there were trees §n our property
also. -
Show me wheré they'a;e in these picture;.
I —— as I £§ld you, on one of the eghibits, it appeared
that the top of the tree -- I doﬁ't remembef what
number ﬁe were looking at.
21, I think.
21. It appéars to be the top of the tree that is above
the —- you knoﬁ, the house under construction, given
the perspectivé that you tell me this is being taken
from. |
Okay. You can't see the base of the tree from that
picture. Okay.

Let's go to Exhibit 33. You got that same yellow
truck there.

Both Mr. Slye and Mr. Ferguson testified that the

‘property line runs diagonally from the corner marker,

which is partly obscured ffom £ill in the lower
;eft—hand corner, to a point about an

equivalent —-- through a point which would be
equivalent to the lower corﬁer of the left—Hand Window.
of the panel van. . |
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MR. BRAIN: No.

THE COURT: ~- are you just doing that on
the -~-

MR. BRAIN: This is demonstrative.

THE COURT: Okay.

MR. BRAIN: Okay?

THE COURT: I jﬁst want to make sure that we
have a thorough record and permanent record when -- for

appellate purposes.
MR. BRAIN: Right.
BY MR. BRAIN:
Q. And Ifm going to point out -- my understanding is that
would be somewheres in the area of ten to 15 feet north
up the property line from the retaining wall.

A. I'm not sure.

Q. Okay. But it.would be on the property line.

A. Yes.

Q. And it would be north of the retaining wall.

A. Yes.

Q. Okay. Would"yéu-go to-Exhibit.No..33 in the notebook?

And tlese photographs don't copy real well-so-I've-got

an ‘additional copy.

A. Somﬁhéhm§5ﬁM§§ym§3}”is.it_themfrqnt‘s;de or the back
side?.
Q. ‘It would bé"this.one. ..
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A. Okay.

Q. ‘Okay. Do you recognize Exhibit‘33, Mr. Slye?

A. Yes. . |

Q. f It's the séme exhibit that was marked as Exhibit 20 in
your deposition. | i

A. I doﬁ{t have my deposition with me so I cén't say ves
or no. .

Qf Do you recall taking.this photograph dufing thé

. constiuction of the Slye residence? o

A. I don't recall.

Q. Do you recall taking the photograph?

A.. No, I don't.

‘Do you recall providing it to me -
I do.
—— at your deposition?
Yes.
Do you have any reason yoﬁ didn't take the photograph?
Other people weére taking pictures,.and -

© 80 . this is - '

THE COﬁRf: You're both talking over each
other, for the court reportér.
BY MR. BRAIN:
Q. This is a photograph of your residence, Mr. Slyé.'
A. This is'trﬁe. |

Q. Okay. And do yéu recall festifying during the course
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of your depoéition'that,tha£ little speck in the lower
left—hand.corner of the photograph is, in fact, the
concrete monument? . ‘

I do;

Okay. And that's partially obscured with £ill at this

point in time of the photograph.

_ Yes.

Okay. And what is that big orange thing back there in
the back?

It's a utility truck.

And thatAwas a utility truck that was used by one of
your contractors during the course of construction?
Yes.

Okay. So this picture.would have been taken during or
in closelproximity to the completion of construction in
l987§ -

More than likely.

Okay. 'And,ail that material -- so 1f you draw-a line
from the corner marker épd project it up towards that
utility van, ;ight, that woulad représent the property
line; wouldn't it? .

Kind of a Weira angle we're'shooting the picture'froﬁ.
That van is parked approximately adjacent to the
‘location gf the septic tank.

Appfoximately. |
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Yeah. Okay.

So if the ﬁan's barked adjacent to the septic‘tank
in the'disputed,strip and this is a concrete monument
in the lower left—haﬁd corner, then the pfoperty,line
would run somewheres from that concrete monument onfthe
left side‘of the van. |
It's all perspective. I can't say yes or no.

But all of that dark material oﬁ the right-~hand side, -
wouldn't that be fili placed in the disputéd strip?
Once again, it's perspective of how the picture was
taken. Some of it was, but I'm not sure if all of it
was.
Okay. Where's thé dense, ;ush vegetation in the
disputed strip, Mr.'Slye?
You know, there's ﬁo’saying that this was parked on the
other property. It's —— I'm not sure that it is. Thié
picture wouldn't reflect that anyway. |
Let's follow up on that, Mr. Slye.

Now, the feature to the left of the van on the
right side of the house, right? Okay? See that?
Right here?

That's thé east side of the hoﬁse; isn't it?

Yes.
6kay. How wide do you think that van ié?
Well, six, eight feet; six to seven. I don't kﬁow.
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So if it's six to seven feet, even if it weré parked
immediateiy‘adjacent to the déck, it would still be
intruding into fhe'disputed étrip; wouldn't it?

Well, it's possible.

Okay. Didn't you testify that if you were standing in
a place down here by the retaining wall iooking up the
property line, you wouldn't have been able to see as
far as into the proﬁerty as.this septic tank a few-
minutes ago because of the vegetation?

Standing -down on Point White Drive, more than likely

"not.

Okay. So where's that vegetation in this picture,

Mr. Slye?
You know, we -- we disrupted a little bit of the
vegetation on the adjoining lot as we constructed the
property. And this picture does not show quite very
much of that property. So I don't understand that
question. '
Do you see any mature fir trees or aider trees betWeen
the point.from which this picture was taken and the
van?
T see some —— I can't say that for sure becauée this is
not é.very'good'picture.
Let's go.tb EXhibit 15, Mr. Slye.  16. E=xcuse me.

By -the way —— .
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THE COURTii Sorry. 16, did you say?
MR. BRAIN: —— before we.move on, I would.
like to move for the admiséion,of Exhibit 33.
THE COURT: Any objection?
MR. UHLIG: No objeétién, Your Hpnor.'
' THE COURT: Admitted.
(Exhibit No. 33 admitted into evidence.)
THE COURT: Just to have a clear record on
the previous exhibit, I want to make sure that that was
indicated to be admitted.
I'm sorry. What number was thé last one?
THE COURT CLERK: - 9 and 10.
THE COURT: Yéah. That was --

MR. BRAIN: 9 and 10.

THE COURT: -- requested, and I don't think I

said specifically that that was admitted, so it is.
Okay.

BY MR. BRAIN:

Q. Drawing your attention to Exhibit 16, Mr. Slye, do YOU

recognize that?

1A, Yesq

Q. Okay. And is that a picture you.took of construction_
activities during the construction of the residence?
A. Somebody took it. Either I took it or somebody else

took it.
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ORI S o 'P

been built up with £ill material?" And your answer‘is,
"Part of the front yard." |
Do you see that?
Where are we ét?' Question No. 107
Yeah.

Yes.

Okay. And would that be the same fill material that we

ﬁere talking about when we were looking at Exhibit

No- 337 | |

Yes.

MR. BRAIN: I would move fér the admission of

Exhibit 12. | '
'MR. UHLIG: No objection, Your Honor.
THE COURT: No. 1.2's admittéd.

(Exhibit No. 12 admitted into evidence.}

BY MR..BRAIN:

Q.

-

‘o » o P

>

Let's go to "13.

Do you‘recognize Exhibit 137
Yes.
Okay. And what is Exhibit 13°?

It's a notice of disapproval of inspection report.

‘And does that have your signature on it under "seller

signature™?
Yes.
What was the purpose of this document?
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Q.

MR. BRAIN: You really need to wait.

THE COURT: So the last question once more?

BY MR. BRAIN:

" Last qdestion was: Was the basis for you understanding

that the southwést'cqrner of the property was in the

- location of —- the approximate location of the phone

pole due to your communications with Mr. Slye?

- That is correct.

Okay. Did Mr. Slye idenﬁify for you where the utility
or power seryice ran.froﬁ the propérty?

I don't remember that he did.

Okay. There was testimony. from Mr. Slye this morning‘

that he did not. install a drainage tight line across

the disputed strip.

Was there a drainage tight line across the

_disputed strip’when you acquired the property?

Yes.
We got a photograph of that someplace. We'll get to
that later on. "All right. |
Now, would you 'go to Exhibit 33, Again,‘l think
I've got'a,better'version of the picture if you have
problemS.With that one. .
Now, you heard Mr. Slye's testimony that the
6bjectAin the lower left-hand corner is a concfete

monument that is located somewheres near what he was
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referring to as the top‘oflﬁhe berm, somewheres in '
close proximity to above ~—,nqrth of the retéining wall -
as shown in Exhibit 2.

I did hear that testimony.

Now, did you also hear Mr.'Slye's teétimony that a
portion of the dark fill‘maﬁerial to the right would be
on fhe disputed.s§£ip?

Yes. .

Okay. Did you hear Mr. Slye testify that the reference
in the qum-17 disclosure statement in Item 10, Exhibit.
15, relating to f£ill, referred to the fill material-
shown in Exﬁibit 337

Yes. That's my,undérStanding.

My question for you néw is,‘ié that configuration of
fillbmaterial that you see in Exhibit 33 conéistent
with the cufrent.condition of the property and/or the

condition of the property when you bought it in

' 2004 —— or 1994? Excuse me.

‘ In other words, was the £fill in tﬁat‘location when
you bought the property?
That ié consisteﬁt with the way the property looked and
was when I bought it. That's. correct.

So when you acquired the property, the £i11 material

_referenced in Form 17 is the. same fill material that

we're looking at in this picture?
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" That is correct.

Did'you discuss the location of the fill ﬁaterial with
M;. Slye when you were buying the property? Do you
recall? . |

No.

Okay.

No, I did not.

Okay. Now, if you would go to Exhibit 19. Okay.

And you see the fill material that's been plaqed
there? |
Yeé, I do.
Does that fill material, based upon yoﬁr knowledge of
the property, extend beyond 12 feet from fhe front of‘.-

the house, bearing in mind that the front of the house

© is the front of the house?

_Would you ask the question again?

Do you see the dimensions here? 5.5 feet from the
property line to the edge of deck; 12.5 from the corner:
house .to property.

My question is whether or not the fill material

“that is ‘'shown in this picturé extends farther than

those dimensions into the disputed strip, your

understanding? SR ,

I wbuld agree tha£ it does.

Okay. And is-this consistent with the current
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condition of the property?

Yes, it is.

And was that the condition of the property in 199472

-Yes, it is.

. Okay. ©Now, I would draw your attention to Exhibit 17,

which has already been édmittéd.

Is the condition shown here, of the f£ill to the

" right on the photograph, consistent with the other

photograph that we're looking at, Exhibit 192

I think it's consistent.
Okay. Sa would you agree with me that the grade of the
property'iﬁ the disputed strip was modiﬁied by the
addition of £ill in the area immediately‘to the west of
the house, of the déck?' |

Yes, I woﬁld.agrée with you.

Okay. Now, ﬁith respect to Exhibit 33, which‘was the
kind of difficult photograph, can you éoint out to us
the area fhat is effected? It would be above the
retaining -wall in here. ' |

33. AYeah. Point to the ——

Here's the reﬁaining wall.

Yes.

Okay.

Yés.

And the slope breaks shafply downward at the front of
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the property?

That is right.

~ This ?icture would have been taken at approximately

just below the break of the slope looking directly up.

the property line with fill on the right-hand side?

Yes.
Okay. Slightly aboye the .retaining wall?
That's correct. . |
Would you go to Exhibit 53, please.
All right. Did you take this picture?
I doﬁ't reéall if I took it or not. |
Would have taken it before —-
Either Karen or myself.
If Karen took it, were you preseént when 1t was taken?

Yes.

'+ Can you tell us what it depicts?

It shows the beginning of our driveway from Point White
Drive up toward our house. It Shqws the rock retaining

wall, and it shows workers beginning to install a spike

fence.
So if you count the fence poles‘going up —— one, two,
three, four —-- the fourth one up, it kind of points

toward the very roof of your property. That would be
in the same area that we've been talking about where
£ill was placed; wouldn't it?
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That's your -- that's your perspective. There are

" trees on the other side of Point White Drive.

Uh-huh.

My testimony is that there were trees.on our'propérty
also.

Show me where they are in these pidtureé.

I -~ as I told you, on one of the exhibits, it appeared
that the top of the tree —— I dénFtAremembef what

number we were looking at.

21, I think.

21. It appears to be the top of the .tree that i; above
the —- yéu know, the house under construction, given
the perspective that you tell me this is being taken
from. ‘

Okay. You can't see the base of the tree from that

plcture. Okay.

Let's go fé Exhibit--33. You got that sémé yellow
truck there.

Both Mr. Slye and Mr. Ferguson testified théﬁ the’
property line runs'diagonally from the corner ﬁarker,
which is partly obscured from fill in ﬁhe lower
left-hand corner, to a point ahbut an |
equivalent —- through'a point whibh_would be
equivalent to the lower cqfner bf the left-hand window
of the panel van.
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Is —=

So was 1t your testimony that this is the area that was

densely, lushly overgrown to the right of that property
line?
Actually, the property line, as I pointed out, is
located —— if I may.
Yeah. ‘

We're talking —- where‘do you think the property

line is in this picture?

. If you're talking about this concrete marker in the.

lower left-hand corner —--

And Mr. Slye identified as being right here.

The -- actually, the corner of our property
is -—- excuse me, Your Honor —- as we can see 1is
the —- there is as cormer marker that is more right -in

here.

6kay. ~Mr. Slye identified that concrete monument ae
being a boundary marker located in this position, the
eaﬁe one that's depicted in Exhibit 33. Okay?

And he testified that the panel van would be-
wﬁolly'or partially on the disputed strip. Okay?
fhatfs what he testified.

Okay. So wouldn't that mean 1f that‘s accurate, that .
everythlng to the -- dlagonally to the lower
left —-- right-hand corner of that photograph, between

294




10

11
12
13
14
15
16

17

.18

19

20

21

22

23

24

25

Jane McKenzie ~ cross : - June 4, 2014

. the monument and the panel van, would depict. the

disputed  strip, COrfect?
1;m afraid you're confusing me.-
Sure. Hand me the.marker here for a second.
Mr. Siye's testimony is that the panelAvan is’
located —- |
MR: UHLIG: Counsel, could you step back one

foot? Thank you.

BY MR. BRAIN: .

o

-- right here. Okay. . And the picture is taken from

the right looking up the property line.. Right?
There's the corner marker. Taken from some.point down

here. There's the corner marker. Panel van. You're

i

looking up the disputed strip.

There should be lush, évérgrown vegetation on the
right-hand side of that pﬁotograph between the camera
lens and the panel vanj; shouldn't there? |
Well —-

According to your testimony.

I would say that, for one thing, the perspective is
different. And, in Exhibit 33, the angie of which one
is lookiﬁg more south —---or is more northwest. And the
house itself is éituated so it looks more to the
southeast. |

8o this is -- this is not the same angle as the
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exhibit -- whatever that is -- 2A.

Now; aéain, acqording to.Mr. Slye, that picture was
téken from a point about hgre, depicting the concrete
monument and thg panel'vaﬁ. Right?A And that would be
looking directly up’thé property line to the_ﬁorth.

Do you see any of the lush, overgrown vegetation

- on the property from the right-hand side of that

photbgraph between the lens of the camera and the panel
van parked in the disputed strip approximately in the
area of the carport?

Well, again, as I said, this is at a different angle
than that. 5o it's difficult to transpose.frém this
picturé to Exhibit 2A because it's a coﬁpletely
différent ahglé'looking at the Ferguson residence.
Okay. You've already testified -- and I've wrote it
down, that the entirety of the disputed sﬁrip was, and
I guote, dense, lush, and overgrown. Okay?

And isn't it true, Ms. McKenzie, that if you're
standing here looking aﬁ sométhing parked there, you
would expect to see dense, lush, overgrown vegetation
based on. your testimony?

Well; as I've also teétified,'this is -- and would you
iike me to use the pointer? Would that bé -
Sure. Go right aheéd.

| gHE COURT: Please.
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THE WITNESS: There is ——- this is steep
through here: .And; you know, fhere areh't realiy trees
on there except the ones that I pointed‘out;"And then
it.-— and then on up here. Yes. This would be dense,
lush veéetafioh with trees and shrubs, et cetera.-

fhe ~—'but relatihg it to that picture -—- fof one
thing, the piéturg is so unclear, it's hard to tell.
what you're'looking at excépt for the house; you can
see the house —
If you can.——

THE COURT: Wait. You're béth talking at one
time. .

Let the witness finish her comment.

BY MR. BRAIN:

Were you done? I'm éorry tb'interrupt you.
Yes, I'm.done.
If yoﬁ were standing here, Ms. ferguson —-— or
Ms. McKenzie, and the truck is parked here and there's
a tree hére, doﬁ't you think it would obscure ﬁhe view“
of the truck?

.MR. UﬁLiG: Your Honor, I'm going to object.
It seems ;ike this question has been asked several
fimes, and shé;s.fulLy,expléihed her —-

MR. BRAIN: I wéuld submit, Ypur Honor, it's

been asked numerous times without getting a.credibie
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Q.

answer.

THE COURT: Well, I'm not going to comment On
whether or nét it was'a_dredible'answer, but thé
question can be asked'as.it relateé to just the diagram
separaté and abart from this. Exhibit 33, which seems.to
be the issue~here} trying té relate 33 to the diagram.

The last question was just pointing to Exhibit 27
and the hypotheticai or the --

MR. BRAIN: Right. |

THE COURT? - situétion asked. If you can
énswer fhat question --

MR.ABRAINr' Yeah.

THE COURI: - if'you can answef it, fine.

If you can't, you can't.

BY MR. BRAIN:

I will answer it -- justlto clarify, based upon what
the judge has said, hypothetically, assuming there's~a.
bright»érénge panel van pafked in the disputed strip
adjécent to the locétion of the septic tank buﬁ in the

disputed strip, which I believe was Mr. Slye's

'._testimony, and you're standing at the top or close to

the top of the break in the slope looking in the
direction~of that panel van, isn't if true,
Ms. McKenzie, that you would expect to see both the

trees and the lush, dense, overgrown vegetation that
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you've testified to between:you and the panel van?
Wéli, firét of all, as I said when pointiné out ‘the
locétibn of the trees, I could not do with.great
precision becausg it's —— you know, I don't'have the

topography there and all.

The -— as to —— as to what you can see at a
certain point —— and, you know, again, I point
out -- excuse me for not speaking so that you can

transcribe so easily.

But as I pointed out before, the -- there was some
£i11l dirt that was on our property during the
construction process. iTo the —- however, to the east
of that was lush, green, Overgrown property;

I think we'll move on at this point in time.

Do you know when that corner marker; the one that
you referred to, the nail marker, in the asphalt -on the.
driveway was piaced?

I believe that was placed before we owned, the prdperty)
ékay.' Do you recall Mr. Slye's testimony that they
didn't locate any.corher marker at the southern part of
your property when they visited with Mr. Ferguson
during the inspection period for his acquisitioﬁ of the

house in 1994?

I don't recall his:exact testimony.

Qkay. With respect to the trees topped by Puget Sound
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Energy that you were talking about, did.tﬁey request
any permission from youlto remove those trees?

No.

Doesn't that suggest to you, Ms. Ferguson, that.thé
trees.werenft actually on your property, that they were
on the Point White right-of-way?

No.

Think Puget éound Ehergy just trespasées on people's

property and cuts their trees down? Is that your

testimony here today?

That's not my testimony, no.

Okay. But it was Pugét Sound Eneréy who did the
topping, correct? :

That's my recolledtiop.

Okay. .And in your understanding, was the purpose for:
topping‘thosé trees to remove interference with the
powér lines?

That wés my understanding, yes.

So that -- |

They may have given us notice. It's beén a long time.
I don't have a recollection of whetﬂer they did.
Now,'you‘fe an attorney licensed to practicellaw

attached to the Civil Division of the Prosecuting

- Attorney for King County, correct?

I'm retired. I-am an attorney licensed, though.
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When did you retire?
I retired about a year and a'half ago.

And what kind of things did you practice consistently

‘as a civil deputy for King County?

You know, I provided -- mainly it was. in an advisofy
role to tﬁe'Cotnty. |

And what kind of subject matters did yoﬁ provide adviqe
on? |

Well, two of my principal clients were the King County
Board of Health and the Seattle king County Department

of Public Health.

Okay.

I also, you know, represented other agencies and, you
know, and counsel, et cetera, as needed.
. 4

In relation to public health issues?

' N6. ‘Relation to other issues also.

Okay. Anything related to real estate?

Nof

Okay. Now} it's my.uﬁderstandinq that Puget Sound
Energy installed underground power lines on the access
on the east side of Lot 13, your access to your ﬁain

house.

Tt would have been on the =- it was on the east side, .

. but on the west side of the:access road.

Okay. And when that happened, didn't you insist that
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they be placed in a recorded easement?

T didn't insist that. They wanted it in a recorded

easeﬁént. It was their easement. I wanted them placed
undergrbuﬁd; and they conditioned their doing that on
our granting an casement. |

So tﬁey épecifically-wanted a recorded easement
authorizing the use of your property?

For purposes of maintaining the line, yes.

Underground power lines?

Yes. |

But at the point in time Mr. Slye placed his power
lines across ﬁhat portion of Lot 13 connecting to the
utilitj pole, you dida't discuss with him whether there
should be an easement?

Did T discuss with him whether that should be an
easement? No.

Now, - you offered a bunCh‘of-testimony about in'l987
when the house was being cohstrﬁcted you knew where the
properties liﬁés were.

I knew generally.

How did you.knaw that?

Well, because I knew the corner down here that —-— that
the south end,.and I knew'ﬁorth end. And so it ran
north and south.

So your testimony is you knew that this corner marker
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was in the asphalt down there?

Yes.

In 198772

That's my récollection,»

When the house donstructioﬁ started?
fhat‘s'my'récollection. Yeah.

You sure that road was even paved at that point in
time? V

No, I'm not.

Sdido you know whether or not sufveyors generally make
a practice of putting nail corner markers in dirt
roads? |

I do not know.

Okay. Now, during the course of your testimony, in

discussing the kind of vegetation that was on the

property, I never heard you mention pampas grass.

Was theré pampas grass on the property brior td
19877
I don;t recéll Whether there was or not.
Okay. Do you recall Mr. Slye putting pampas grass on
thé property?
I reéall he testified to fhat, yes.
Okay. Now —-— o '

MR. UHLIG: Objection. Just to clarify “on

the propegﬁy.“ There's several properties. |
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MR. BRAIN: That's an appropriate guestion.

BY MR. BRAIN:

Q.

Did. you understand, during the question, I was talking

about the disputed strip and not generally the entireﬁy

of Lot 13?7

I didn't understand that he put pampas grass on the

_disputed strip.

Okay. Now, during the course of Mr. Ferguson's
testimony yesterday, Mr.‘Fergusqn testified that with

respect to Exhibit 53, the pampas grass depicted in

‘that photograph had been present since his acquisitioh

of the house,'and that he understood the pampas'grass
were plahted by Mr. Slye. Okay.

‘Isn't it trué, Ms. Ferguson, that if you were
walking along Point White Drivé, you would have 4;

THE COURT: Excuse me. 1 ——

MS. FERGUSON: McKenzie, not --

MR, BRAIN: McKenzie. I'm sorry.

THE COURT: Hang on just a minuﬁe.A We can't
have comments from the back. Even if you ideptify that
there's a mistake,‘it's not appropriate‘to be calling
out the mistakes thgt may be made by the attorney.

THE WITNESS: Okay.

'MR. BRAIN: And I apologize. It runs in ny

family that we just mess up on names all the time.
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Q. —- the boint in time you sold the house?
A, Yes.
Q. Okay. That's all I wanted.
MR. BRAIN: I would move for the.admission of
Exhibit 27. Excuse ne.
THE COURT: Okay. This is No. 27. ‘Any
objection? |
MR. UHLIG: 'No'objection,,Your Honor.
THE COURT: 27 is admittéd.
(Exhibit No. 27'admitted into evidence;)
BY MR. BRAIN:
Q. I would draw.yéur attention to Exhibit.No. 38, and I'm
_pnly going to ask you about the upper éhotograph.

I believe you told me that the reason you took the
lower photograph was because there's a couple of deer
in the midrange of the picture.

A. There are, yeah.

Q. ° Yeah. But I'm only going ﬁo ask about the ﬁpper half.

" This picture's taken, again, on an west/east line

looking through the carpért.

A. Correct

Q.: And it looks llke there's, again, that llttle orange
tree there and a pile of some klnd of constructlon
material --

A. I see that.

68. .
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-- like it's —-
THE COURT: Please wait for the question to
finish before you answer.

THE WITNESS: " Sorry.

BY MR. BRAIN::

Q.

A.

See the tree?

"I see something.
Okay. And there's a pile of —- looks to me like gravel .}

‘bedding for the septic system compoﬂents?

Yes, I see.
Okéy. And, again, going béck to 18 or 19 —; say 19 --
all that stuff's gone.

THE COURT: 1Is theré an answer?

THE WITNESS: I'm not sure of the picture

reflecting the same piete of ground we're talking about:

here.
MR. BRAIN: Okay.
I would move for.the admission‘of the upper
portion of Ekﬁibit 38 only. .
THE COURT: BAny objection?
MR. UHLIG: No, Your Honor.
THE COURT: Admitted.

(Upper portion of Exhibit No. 38 adﬁitted

into evidence.)
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